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The VBF Banking Working Group would like to thank the SBV for providing us with the latest draft legal papers on FX management.  We highly appreciate the opportunity to continue to review and comment on these documents. Below are our detailed comments on several papers, namely:
· Transaction in Vietnam FCY Exchange Market under Decree 160/2006
· Payment, Fund Transfer of Current Transactions and FCY Usage in Vietnam
· FX management on foreign overseas loans of residents
· FX management on foreign investment in Vietnam
· Foreign currency position of credit institutions
· Overseas lending and debt collecting of resident organizations
We would like to submit these to the State Bank of Vietnam (SBV) for its consideration in the drafting process.
	Document number/
Description of document
	Issue
	Comment/Recommendation

	Document No.7- Transaction in Vietnam FCY Exchange Market under Decree 160
	Article 8: Transaction method
Transaction means that have been recognized and used internationally  should be added. International practices and regulations in FX transaction should be adopted. 
	To be amended as follows:

a. Parties to FX transactions can conclude deals via telephone, telex, fax, SWIFT or electronic means or through other means as agreed by credit institutions as per international practices (Reuters and Bloomberg) and relevant prevailing laws and regulations. Transactions are legally binding right after the parties conclude them via any means as mentioned above.

b. “Deal Confirmation: All transactions after conclusion have to be confirmed in writing. The content of, method  and timing to send a confirmation are decided by credit institutions as per international practices and current regulations  to ensure the legal basis for payment/accounting and disputes (if any).
c. A FX transaction is considered as confirmed if the counterparties have fulfilled their respective payment obligations under that FX transaction.



	
	Article 9 point a
Requirement that banks have to be responsible for and to ensure that the transactions are real is unreasonable. In principle, banks should not be legally responsible for the truthfulness of the documents presented by their clients. That responsibility should rest on the clients only.


	To be amended as follows:

 “When clients make a forex transaction, they have to submit necessary documents supporting the purpose, amount, payment currency, and estimated payment date in order to ensure that the FX transaction serves  that mentioned purpose and in line with current regulations on FX management “

A point c should be supplemented as follows:

19.c. Application of ISDA: depend on their internal rules on risk management and the content of related forex transactions, credit institutions may negotiate to their customers to conclude a standard agreement stipulated by ISDA. 



	Document No. 11 - Circular on Payment, Fund Transfer of Current Transactions and FCY Usage in Vietnam
	Article 2
It is not appropriate that regulations on Current transactions in form of short-term commercial credit and bank loan are referred to other related Forex management 
	Trade-related short- term loans should be treated as current transactions and governed by this document instead of referring to other regulations.
Therefore  short-term commercial credit and short-term commercial bank loan should be removed from Article 2


	
	Article 3a
In case there is no good crossing border (i.e. no customs declaration), but there is cross border payment, what should be supporting documents?

Example: a company based in Singapore buys goods from its branch in Vietnam and sell those goods to a client based in Vietnam. The goods will be transferred directly to the client but payment will be made to the company in Singapore. In this case, the goods stay in Vietnam but payments are made cross border.


	SBV to clarify

	
	Article 4a
Why the submission of forex cash have to be done within 7 days. We think  that it is not necessary to set the time limit for the submission.


	SBV to clarify

	
	Article 14 

The list of organizations that are allowed to have transactions in USD is not sufficient
	The list of organizations that are allowed to have transactions in USD should be extended to cover those whose daily operation involve transactions in USD such as port authorities, airlines, hotels, tour operators etc. We would like to propose an extended list attached to this paper for the SBV’s consideration.



	
	Article 15.c:
It is difficult to define  what “self generated forex fund” is.
	This article should be removed, as in reality it is difficult  to verify whether a fund is  “self generated forex” or not.



	
	Article 20.a:

In case a transaction involves payment transfer between two banks in Vietnam, documents are checked twice
	Supporting documents need to be checked by the paying bank only. It is not necessary for the receiving bank to check the documents again, as once payment is made, it indicates that the supporting documents of that deal has fulfilled the requirements.



	
	Article 20.b – Receiving part: 

We would like to know the purpose of regulating 60-day time limit for re-deposit of fund withdrawn from a forex account.


	SBV to clarify

	
	Article 20.c 

We would like to know whether non-resident organization need to submit supporting documents upon transfer of fund to abroad.


	SBV to clarify

	
	Article 20.d 

 We would like to know what supporting documents need to be submitted when a non-resident individual transfer forex fund to other non-resident individuals (e.g. transfer money to spouse’s account).


	SBV to clarify

	
	Article 31 

Please clarify what kind of VND account that foreign organizations/individuals are allowed to open: deposit or saving account.


	SBV to clarify

	
	Article 37.a
In principle, banks should not take client’s responsibility for the truthfulness of their supporting documents. Banks should only ensure that the documents are sufficient on face.


	We would suggest that the phrase “ensure the transactions are real” be removed.

	
	Article 38 

Supporting documents for payments of imports: The requirements of supporting documents is too complicated and difficult to follow, especially the request of submitting customs declaration. 


	We would suggest the SBV consider the list of supporting documents proposed by the BWG previously for use.

	
	Article 40: Account transfer transactions

	We would suggest to add a phrase  to the first sentence as follows:  “For account transfer transactions, authorized credit institutions are responsible for reviewing, checking and filling supporting documents when handling transactions for clients, except the cases stated in Article 10 of this circular”.


	Document No. 9- FX management on foreign overseas loans of residents 
	Article 3: 

Does this mean that deferred import LCs having a tenure of less than 365 days shall be considered as short term loans and have to be registered?. This could be problematic since this is a popular/normal business practice.


	SBV to provide specific guidelines in relation to this issue. In particular, must evidence of registration with the SBV be presented for the purpose of issuance of the LCs? 

	
	Article 25: 

Decree 160 does not require a registration to be completed before the withdrawal of fund. 


	This should not be a requirement under this Circular either. 

	
	Article 25.1: 

Vietnamese enterprises must open one account for each loan. 


	Each Vietnamese enterprise should be requested to open only one account for the purposes of foreign loans and repayments.

	
	Article 25.1.c 
This article requires all offshore loan transactions (capital, interest, fee  payment ) must be transferred via capital account whereas Article 11.4   of Decree 160 specifies that capital account is used for  Inward and outward remit  investment capital and principal, fees and interest of mid and long term offshore loan.


	SBV to clarify

	
	Article 29
Guidance to customers on regulations  on borrowing and debt payment offshore   should not be a duty/obligation of credit institutions. 


	This duty/obligation should be eliminated.

	Document No. 5 - FX management on foreign investment in Vietnam 
	Article 1
Definition of residents is not necessary since it was mentioned in the Decree already.


	Eliminate this definition, only need to base on the Decree.

	
	Article 1(a)

Direct investment shall enjoy the same treatment as indirect investment in managing and controlling the enterprises?


	SBV to clarify.

	
	Article 13.3
This should not be an obligation of credit institutions to sell foreign currency to foreign investors. 


	SBV to clarify. 

	
	Supporting documents in case of profit remittance overseas.


	SBV to confirm if confirmation of the tax authority in respect of the permitted capital/profit remittance.

	Document No. 8 - Foreign currency position of credit institutions
	Is floor price applicable to FORWARD? (Otherwise, the restriction of floor price of SPOT could be avoidable by using FORWARD and application of floor/ceiling prices)


	SBV to clarify.

	Document No. 10- Overseas lending and debt collecting of resident organizations
	Article 13(d) and 14(a): 

This is not a duty/obligation of credit institutions.


	This should be eliminated. 

	
	Article 19
Some information in this article is missing

	SBV to complete

	
	Does a guarantee by a foreign bank for a domestic loan have to be registered? (Noted that pursuant to Point 6 of Document No. 9, this does not have to be registered). 


	SBV to clarify
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