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INTRODUCTION
On January 10, 2007, the Prime Minister issued Decision 30/QD-TTg approving the Master Plan for Administrative Procedure Simplification in the Fields of State Management for the Period 2007 – 2010 (“Project 30”) and Decision 07/QD-TTg Dated January 4, 2008 promulgating the Implementation Plan for Project 30, which presents a comprehensive, transparent system of solutions to inventory, review and simplify administrative procedures.   
In support of Project 30, the Vietnam Business Forum’s Manufacturing and Distribution Working Group, together with the Project 30 Secretariat and various business associations and NGOs have conducted a preliminary, informal survey of the business community to ascertain which administrative procedures require urgent and immediate attention.  To this end, these organizations circulated a short survey form in mid-April, 2009, and compiled  the responses in early May.  

The survey asked simply : “(1) What administrative procedure do you feel is unnecessary, duplicative, or overly burdensome, and (2) what reasonable alternative would you suggest, taking into account the legitimate regulatory role of the State in the relevant field?” 

Nearly 300 responses were received, complied and analyzed.  The unedited results are contained in the attached Matrix for reference.  The respondents included both Vietnamese and foreign-invested businesses, mostly from the private sector, but many with State participation.  The results of the survey do not claim to be comprehensive.  This has been a purely voluntary effort supported only by the contributions in time and experience of those who responded.  

In general, several themes can be seen emerging from the respondents’ feedback.  First, inefficient State administration is a major concern of the business community.  Enterprises were eager to share their opinions openly, and to offer a range of specific solutions for improving  the administrative environment. 

Second, it is clear that some of the successful initiatives that were taken in the past decade have suffered some set backs under the many new laws and regulations that have been introduced in recent years.  Clearer laws with provisions for simple registration rather than subjective approvals were intended to reduce bureaucratic obstructionism at the lower levels, but many enterprises point out that this has not entirely worked as planned. 

In order to overcome these challenges and promote administrative reform in Vietnam, the experience of neighboring countries indicates that a successful administrative reform program includes three basic elements if it is to succeed.  These are:

1. Streamlined Laws:  All laws and regulations should be as fully “self-implementing” as possible.  This means that the number of government approvals should be reduced, and wherever possible requirements for approvals for all businesses should be replaced with a system of penalties for the minority who do not comply with the law.  Where licenses and permits are required, they should be centralized to the greatest extent possible to eliminate duplicative procedures.  The issuance of licenses should be based on clear, objective criteria, as stated in the relevant regulations, uniformly and consistently applied, rather than on the subjective notions of the officials who hand them out.  Project 30 should be carried out on time and thoroughly, and the disciplines it introduces should be practiced on an ongoing basis in the future.
2. Professionalisation of Bureaucracy: Officials who are responsible for administering State management of the economy should be well trained and paid a wage commensurate to what they would be paid for the same skills and responsibilities in the business sector.  The current compensation for the public sector is not fair and a source of many bad practices. We welcome the government’s intention to reform the salary and administrative systems so as to have a smaller administrative  apparatus with qualified people who are better paid and motivated. This should be implemented as soon as possible.
3. Enforcement of Law: Bureaucratic obstructionism, corruption, and bribery laws should be more evenly enforced.  It is already a crime to pay an official to do what it is his job to do, but this law seems to be among the most widely ignored in the country.  This undermines the legitimacy of the legal system and the effectiveness of the State’s use of the rule of law to manage the social and economic situation.   A number of respondents agreed that corruption is perhaps the single largest threat to social stability and economic development that the country faces.

4. Transparency:  Suggestions regarding transparency were frequent.  Respondents reiterated their long-stated desire to see all new laws and regulations notified to the concerned enterprises before they come into effect, and with enough time to prepare for implementation.  In the tax area in particular, there are complaints of retroactive changes to rules that constitute substantive changes in the law.

5. Right of Appeal: Those who are in the position of having to seek approvals, licenses and permits must be given an effective right of appeal to protect them against the arbitrary abuse of the authorities who can damage their businesses.  Such appeals should be not only to the higher level of the authority that issues a decision, but also to an independent organ of the State, such as a court.

6. Independent Enforcement: Regional experience indicates that an independent agency with real power to fight corruption is a necessary condition to an effective administrative reform program.  Success stories such as Hong Kong’s Independent Commission Against Corruption (ICAC) are well known for the tremendous contribution they have made to that territory’s economic success.   

Along with these general principles and suggestions, the respondents offered the detailed comments and suggestions summarized in this matrix.  

Caveat

It should be noted that in some cases, the feedback from the respondents may be based on incorrect understanding of the law, unrealistic expectations, or lack of knowledge about measures taken in Vietnam that are actually not much different from those used in other countries.  While the coordinators of this project have tried to harmonize and rationalize the input received, it would be possible for reasonable people to differ on their interpretations of many of the views expressed herein.  At the same time, however we hope that many of the comments do contain some constructive and practical suggestions for streamlining the administrative mechanism in Vietnam.
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ADVISORY COUNCIL FOR ADMINISTRATIVE PROCEDURE REFORM

(ACAPR)

QUESTIONNAIRE FOR IDENTIFICATION OF UNNECESSARY PERMITS

AND INCONSISTENT RULES IN RELATION TO FDI

ADVERTISING/MARKETING
	Problem/permit/license title


	Issued under 

(legal basis)
	Issuer
	Explanation/why it’s unnecessary
	Alternatives and Suggestions

	1)  Registration for advertising and Definition of  Words

	Ordinance on Advertising 2001 (Article 5.2)

Decree 24/2003/ND-CP dated 13 March 2003 providing guidelines for Ordinance on Advertising 2001Circular 43/2003/TT-BVHTT dated 16 July 2003 providing guidelines for Decree 24/2003/ND-CP 


	Government

Ministry of Culture and Information 


	Different procedures for different categories/ forms. For example: required advertising contains of foodstuff are different with cosmetic; procedures to get approval for outdoor adv. are different with TCV, print adv…


	Simplify and synchronize advertising procedures for all categories/forms

The article 5.2 – Ordinance on Advertising: “advertising which is contrary to the  tradition, history, culture, ethics or fine customs of the Vietnamese peoples is not allowed”: should be detailed to avoid the arbitrary and subjective interpretations of censorships.  In any case, an independent and transparent appeal process for censorship decisions should be available.


	2)  Promotional campaigns

	Decree 37/2006/ND-CP (04/4/2006) on Commercial enhancement activities;
Inter Circular 07/2007/BTM-BTC (06/0/2007) providing guidelines for Decree 37/2006.

	Government;

Ministry of Trade;

Ministry of Finance.


	(i) The promotion announcement formalities are so complicated (article 15, 17.4 Decree 37/2006/ND-CP). We have to issue 64 announcements for 64 provinces if we promote on the national scale.

(ii) Article 12.5 Decree 37/2006/ND-CP: have to remit 50% of the announced prize value without winner. 


	For (i): Announcement shall be sent to MOIT if promotion is carried out from 02 provinces and above; no need to send the approval of MOIT to 64 provinces

For (ii): Remit 50% of prize without winners

For promotional program which is not subject to chance (lucky draw…): Traders shall be liable for what they do within the promotional regulations



	3)  Granting permission for conducting promotional programs.

	Law on Commerce, Decree No.37 dated 4th April 2009, Circular No. 07 dated 6th July 2007.


	Government, Ministry of Industry and Trade


	(i) Time constraints required for each phase of the whole procedure is sometimes not reasonable. For examples:

· As stated by Article No. 15 of the Decree No. 37, a written notification must be forwarded to local authorities at least 7 working days prior to the starting date of the promotion. Period of 07 working days, i.e. about 11 calendar days, which is a really long period that causes a problem for simple promotional programs in form of giving free gifts, reduction sales, etc.

· There is an inconsistency between time-limit for making report stated in Article 12.5 and Article 16.6 of Decree No. 37.

(ii) some of the provisions cause unnecessary problems or are impossible to apply in practice, such as:

· Attendance of the Department of industry and commerce at local level in the case of (i) the value of prizes is one hundred million (100,000,000) Vietnam Dong or more (see Article 12.1 of Decree No. 37), (ii) winning coupons will be placed in goods if the winning of prizes is decided on the 
	· Period for forwarding notification according to Article No. 15 of the Decree No. 37 should be 03 working days, instead of 07 working days.

· Removing provisions of Article 12.1 of Decree No. 37 and Section II.8 of the Circular No. 07.

· Making practical and detailed guidelines for provisions of Article 12.5 and Article 16.6 of Decree No. 37.

· Just some key information (time and place, contacts, main points of rules, prizes) should be shown in the lucky tickets, coupons.



	
	
	
	basis of the participant having a winning coupon amongst the goods (see Section II.8 of the Circular No. 07).
· Lucky tickets, coupons must fully show all information stated in Article 97 of the Law on Commerce (see Article 10.3, 11.1, 12.2, 13.2 of Decree No. 37).

	


COMMERCE
	Problem/permit/license title


	Issued under 

(legal basis)
	Issuer
	Explanation/why it’s unnecessary
	Alternatives and Suggestions

	4)  “Notarization” Requirement for foreign documents 

	- Article 5.3, Decree No. 72/2006/ND-CP Providing Detailed Provisions for the Commercial Law on Representative Offices and Branches of Foreign Merchants in Vietnam


	Promulgated by the Government on 25 July 2006.


	It is costly, time consuming and wasteful to require simple administrative documents to be notarized, legalized, consularized, translated and again notarized.  This process costs hundreds of dollars, and it takes weeks or even months in some countries and dramatically lengthens the time it takes to perform even the simplest administrative tasks.  


	Vietnam can dramatically and immediately improve the business environment by acceding to the Hague Convention of 5 October 1961 Abolishing the Requirement of Legalisation for Foreign Public Documents (Hague Apostille Convention).  The Hague Apostille Convention facilitates the circulation of public documents executed in one State party to the Convention and to be produced in another State party to the Convention. It does so by replacing the cumbersome and often costly formalities of a full legalisation process with the mere issuance of an Apostille (also called Apostille Certificate or Certificate).  

For more information see: http://www.hcch.net/index_en.php?act=text.display&tid=37.



	5)  Administrative appeal procedure against an administrative decision – participation of lawyers in handling administrative appeal 

	· 1998 Law on Complaints and Denunciations (supplemented and amended in 2004, 2005)

· Decree No.136/2006/ND-CP dated 14 Nov 2006 detailing and guiding some provisions of the Law on Complaints and Denunciations (“Decree No. 136”)

· Decision No. 43/2007/QD-BTC dated 4 June 2007 issuing the Regulations on meeting with citizens, receiving and settling 

	National Assembly

Government


	Under the Law on Complaints and Denunciations, complainants have the right to ask lawyers to support them in the process of settlement of their complaints.  But the procedure for lawyers to participate in the process of settling complaints is unnecessarily complicated. In accordance with Article 3 of the Decree 136 and Article 1.4 of the Decision No. 43,  when participating in the process of settling complaints to provide legal assistance to complaints, lawyers must produce the following papers:

i. Lawyer’s card;

ii. The complainant’s written request for legal assistance;

iii. The introduction paper of the law-practicing organization, for lawyers practicing their profession in law-practicing organizations, or the introduction paper of the bar association of which the lawyers are members, for lawyers practicing their profession independently.  

We think that the papers in items (ii), (iii) above are not necessary.  In meetings with the authorities 


	We kindly request to eliminate (i) the complainant’s written request for legal assistance, and (ii) the introduction paper of the law-practicing organization/ bar association from the papers which lawyers must produce when participating in the process of settling complaints.  

The rights and obligations of lawyers as well as the relationship between clients and lawyers are regulated by the Law on Lawyers. Therefore, it is not necessary to produce additional procedures for lawyers’ participation in procedures set in the Law on Complaints and Denunciations because this would prevent the complainant from having legal assistance from lawyers. 

It is necessary to review the Law on Complaints and Denunciations and its implementing documents, such as Decree No. 136, Decision No. 43 to completely eliminate these requirement in order to protect the rights of complainant: the right to have legal assistance in settlement of its complaint.


	
	complaints and denunciations at units in financial branch.
	
	together with lawyers, the complainant should have the right to have lawyers whether there items (ii) or (iii) are available or not.  The requirements do not protect any rights other than creating additional procedures to slow down or eliminate the right to have lawyers of complainants at meeting with authorities.  In practice, in case of urgency, the complainant who has offices from overseas would not have enough time to complete the documents required. Therefore, we insist that papers stated in items (ii), (iii) above are not necessary.
	

	6)  Administrative appealing procedure against an administrative decision 


	- 1998 Law on Complaints and Denunciations (supplemented and amended in 2004, 2005)

- Decree No.136/2006/ND-CP dated 14 Nov 2006 detailing and guiding some provisions of the Law on Complaints and Denunciations 


	National Assembly

Government


	This procedure is essential. However, time-limits (stated in the following articles: 34, 36, 39, 41, 43, 46 of the Law on Complaints and Denunciations) should have been clearly provided as “working day(s)” or “day(s)”. The method for calculating time-limits, including commencement of time-limits and end of time-limits,  also need to be provided clearly to avoid differences in interpretation of timelines. One of the reasons causing different interpretations is that in some other fields of law, for instance the Ordinance on Handling of Administrative Violations, although time-limits are provided as “days” in the Ordinance, they are transformed to “working day(s)” in supplementing documents (decrees, circulars). Therefore, some authorities analogously apply this phenomenon in interpretation of the Law on Complaints and Denunciations.


	1.  The time-limits should be clearly provided as “working day(s)” or “days” in the Law on Complaints and Denunciations.  In particular, if the time-limit is calculated by “working days”, weekends and public holidays would be excluded from the time-limit. 

2.  Methods for calculating time-limits should refer to relevant provisions of the Civil Code (Chapter VIII – “Time-limits”). For the commencement of the time-limit, where a time-limit is stated by reference to the happening of an event, the date on which the event happens shall not be taken into account and the time-limit shall commence from the day following the date on which the event happened. And for the end of time-limit, where the last day of a time-limit is weekend or public holiday, the time-limit shall end at the last moment of the next working day following such day.  



	7)  Voting thresholds and Quorum, provided under Resolution 71/2006/QH11 


	Official Dispatch No. 771/BKH-TCT dated 26 December 2007


	Working Party for the Implementation of the Enterprise Law and Investment Law 


	This Official Dispatch explains the differences regarding voting thresholds and meeting quorums of enterprises between the Enterprise Law and the Resolution 71/2006/QH11.  We think that an authority of higher level, such as the National Assembly or the Government, should issue a legal document to address this issue.  Official Dispatch No. 771/BKH-TCT from the Working Party for the Implementation of the Enterprise Law and Investment Law should not be treated as a binding regulation.


	An authority of higher level, such as the National Assembly or the Government, should issue a legal document to clarify the matter.


	8)  “Notarization” Requirement for foreign documents 

	- Article 15.3, Decree No. 88/2006/ND-CP on Business Registration


	Promulgated by the Government on 29 August 2006.


	It is costly, time consuming and wasteful to require simple administrative documents to be notarized, legalized, consularized, translated and again notarized.  This process costs hundreds of dollars, and it takes weeks or even months in some countries and dramatically lengthens the time it takes to perform even the simplest administrative tasks.  


	Vietnam can dramatically and immediately improve the business environment by acceding to the Hague Convention of 5 October 1961 Abolishing the Requirement of Legalisation for Foreign Public Documents (Hague Apostille Convention).  The Hague Apostille Convention facilitates the circulation of public documents executed in one State party to the Convention and to be produced in another State party to the Convention. It does so by replacing the cumbersome and often costly formalities of a full legalisation process with the mere issuance of an Apostille (also called Apostille Certificate or Certificate).  

For more information see: http://www.hcch.net/index_en.php?act=text.display&tid=37.




	Problem/permit/license title


	Issued under 

(legal basis)
	Issuer
	Explanation/why it’s unnecessary
	Alternatives and Suggestions

	9)  “Notarization” Requirement for foreign passport copies

	- Article 12, Decree No. 101/2006/ND/CP Setting Forth Re-registration, Transfer and Registration for Change of Investment License of Enterprises Having Foreign Investment Capital as provided by the Enterprise Law and Investment Law


	Issued by the Government on 21 September 2006.


	It is costly, time consuming and wasteful to require simple administrative documents to be notarized, legalized, consularized, translated and again notarized.  This process costs hundreds of dollars, and it takes weeks or even months in some countries and dramatically lengthens the time it takes to perform even the simplest administrative tasks.  


	Vietnam can dramatically and immediately improve the business environment by acceding to the Hague Convention of 5 October 1961 Abolishing the Requirement of Legalisation for Foreign Public Documents (Hague Apostille Convention).  The Hague Apostille Convention facilitates the circulation of public documents executed in one State party to the Convention and to be produced in another State party to the Convention. It does so by replacing the cumbersome and often costly formalities of a full legalisation process with the mere issuance of an Apostille (also called Apostille Certificate or Certificate).  

For more information see: http://www.hcch.net/index_en.php?act=text.display&tid=37.



	10)  Application for exemptions for agreements in restraint of competition and economic concentrations  

	Articles 28 and 29, Competition Law and Article 40, Decree No.116/2005/ND-CP dated 15 September 2005 guiding the implementation of the Competition Law 


	Decree No.116 issued by the Government; the relevant agency is the Competition Administration Department (CAD) of Ministry of Industry and Trade


	Article 40, Decree No.116 requires the explanatory report on satisfaction of the criteria for entitlement to exemption must be in the form of a feasibility study formulated or evaluated by a science and technology organization or a research and development organization established in accordance with the Law on Science and Technology. It is costly and time-consuming to request a science and technology organization to formulate or evaluate a feasibility study for the purpose of applying for exemption under the Competition Law. Moreover, the criteria for entitlement to exemption not only involve science and technology, but also business conditions, efficiency and competitiveness of enterprises, etc. which do not fall under the expertise of science and technology organizations.  

The CAD is responsible to evaluate the whole dossier after submission. Therefore, it is not necessary to have a science and technology organization formulate or evaluate the explanatory report before submission and then the CAD will have to evaluate the same once again together with the whole application dossier. 


	Since the applicant is fully responsible for the application dossier, the applicant should be able to produce its own explanatory report in consultation with the consulting companies that have the relevant expertise, if necessary.  It would be more efficient if the CAD, after receiving the application dossier, at its own initiative requests a suitable science and technology organization to evaluate the applicant’s explanatory report. 



	11)  Discretionary approval of event organization projects 


	Various Official Dispatches of the Ministry of Culture, Sport and Tourism to local departments of Planning and Investment


	Ministry of Culture, Sport and Tourism 


	This service is not restricted under the local law, nor committed under Vietnam’s WTO commitments.  However, the Ministry of Culture, Sport and Tourism has provided inconsistent opinions on whether or not to grant licenses to foreign investors for these projects.  As a result, some of these projects did not get approved.


	Opinions from the Ministry of Culture, Sport and Tourism should be given consistently and in compliance with the law, so that less discretionary treatment is used.  A clear, transparent and timely appeal process should be provided for.


	12)  Right of electricity purchaser; Scares the electricity sellers to EVN 

	Article 23.5 of Electricity Law 


	Ministry of finance


	Scares  the electricity sellers to EVN this provision gives the Vietnamese party to all power purchase agreements for power plants the right to re-negotiate the electricity price in the power purchase agreements (PPA) even after the PPA has been signed.


	Determine limited situations where the purchaser can apply this right (not applicable to investors).



	13)  Payments to foreign contractors

	Foreign Exchange Control Regulations
	State Bank
	For a first contract, we have to provide in Vietnamese 1) company registration form of the contractor 2) Certificate of tax residency 3) Contract Summary…  As a consequence, it takes between 3 to 6 months to pay a contractor. It is hard to work with them after such an experience. 


	

	14)  One contact channel

	Regulation of Social Insurance Department


	Social Insurance Department


	When an employer needs support or help from the Social Insurance department, they have go there and wait at the reception. Then the receptionist goes to contact with relevant division. This process leads to wasting significant time.  


	The employer should be able to go directly to the relevant division.



	15)  We have to print one A5 sheet of paper for each movement on the general

ledger, then this paper has to be signed by three people: accounts’ clerk,

Chief Accountant, General Director. 

	Mau so 01-TT, So PT/02/08,

QD so 15/2006/QD-BTC ngay 20.03.2006 cua BTC
	Tax Department 
	Great waste of paper and time.
	Signing the general ledger on each page
would yield the same result.
In general, antiquated financial and compliance reporting documentation requirements have not kept pace at all with advances in technology that all for more efficient, environmentally friendly electronic record keeping.  This area deserves a comprehensive reform. 

	16)  Administration of authority on printing, using of invoices  

	The Circular 120/2002/TT-BTC dated 30 December 2002
	Ministry of Finance
	Currently, enterprises having right to use their own pre-printed invoices have to spend a lot of time to print and register before using the invoices …In addition, the pre-printed invoice forms as per regulated do not satisfy the needs of actual business activities as well as the invoicing program integrated in international accounting software. 


	Local authority should only regulate the main contents must be shown on invoices and let enterprises to self- assessment to their invoice issued  …Besides this, it is unnecessary to use pre-printed invoice forms. Enterprises can print their invoices on blank paper that can show the company logo and sequent numbers automatically.  




	

	18)  Food Quality Declaration

	Decision No. 42/2005/QD-BYT dated 08/12/2005 concerning the regulation of foodstuff quality standard declaration.


	Ministry of Health


	
	Definition of food products which are not required to have quality standard declaration mentioned in Article 1.1.c of the Decision need be revised distinctly.



	19)  “ Quality and Hygienic Safety of  products check” and “ Veterinary check for animal product”
 
	Decision no. 23/2007/QD-BYT dated 29-03-2007 for government’s regulation of  checking Quality and Hygienic Safety of  products 

Decision no. 15/2006/QD-BNN dated 08/03/2006 for checking imported animal products
	Ministry of Heath and Ministry of Agriculture 
	For products with animal origination , both of  Veterinary Central dept. and Institution of Hygiene & Public Health carry out  test but for same criterion of microorganism overlapping leads to waste time and cost for importers. 
	For the animal products from the countries having veterinary and safety food agreements with Vietnam, when there is quality certificates from these countries accompanied, then Veterinary or hygienic test should be exempt or reduced to save cost and time for importers. In case of the test is needed, only one of organization , either Veterinary Central dept. or Institution of Hygiene & Public Health doing the test is enough and the results can be used for any checking later.

	20)  Registering for Business License, Tax Procedures or Amending Business License, Import-Export Business License.  
Red Invoices should be eliminated.

	Notarized documents of the Investor from Germany (such as, Passports, Business License, and Profession Certificates on certain business scopes).  


	Vietnam Embassy in Germany who stipulates and certifies the documents in Germany, then brings them to Vietnam to be translated and notarized for further usage.


	Since the parent company in Germany is proven to be legally permitted to run General Business Management Consulting Services, the branch company in Vietnam should not be required to show a Professional Certificate anymore.

It is time consuming to search for the many different legal documentations related to the issue.  

Choosing the correct trade code is not easy because the description of each code is unclear.  This problem makes the process time-consuming.   
	Administrative information and processing should be on an internet platform to reduce overhead expenses.  Our general administration staff spend more than 1000 hours going to government agencies to file reports.

Besides that, we need more clear and adequate information from Government officers when they give us instructions.  We should not have to ask the same query many times.



	21)  E-invoice replacing paper based invoice.

Company should have the choice to use e-invoice instead of paper invoice.

	· Law on accounting 2003 (Article 18 on E-document);

· Law on E-transactions 2005;

· Decree 57/2006 on E-commerce;

· Decree 27/2007 on Electronic transactions in financial activities;

· Decree 89/2002/ND-CP (07-11-2002) on the management of invoices;

· Circular 120/2002/TT-BTC (30-12-2002) providing guidelines for Decree 89 on invoicing.


	· National Assembly;

· Government;

· Ministry of Finance


	· Paper invoice are not cost effective with regards to cost of paper, delivery, printing ink and man hour in processing the physical invoice ready to post.  Adverse effect on the environment from unnecessary waste of paper.  In modern working society many of the electronic data including invoice has become an acceptable form of legal document in it self.  Electronic invoice will ease storage space and facilitate sharing of information with minimal effort both internally or with external party e.g. tax authority.  


	· Similar to the current concessionary procedure in applying for the use of company’s customised invoice template as opposed to the standard “red invoice” book, companies could apply for approval from the government office to use a prescribed E-invoice template.  The authority in charge could lay out a prescribed E-invoice format and the required structure that needs to be in place in the company before E-invoice request can be authorized e.g. system to track, store and audit the E-invoice. 

· Law on Accounting 2003 (Article 18) already sets the legal basic for electronic accounting document (i.e including e-invoice). However this need to be detail for implementation in reality.
· So many enterprises refuse to issue legal red receipts.  There should be a clear process for law-abiding taxpayers to protect themselves against these tax cheats.  To encourage issuance of legal receipts, a national lottery should be introduced as in other countries in the region.


	22)  Removing the requirement to have invoice accompanying goods-in-transit.  Goods Delivery Note should be sufficient legal document accompanying goods-in-transit.  Invoice to be produced per contract/period or for multiple shipments.

	· Inter Circular 94/2003/TTLT/BTC-BTM-BCA (08-10-2003) providing guidelines on invoice for goods-in-transit


	· Ministry of Finance

· Ministry of Trade

· Police


	· The requirement to produce an invoice for every shipment of goods going out and processing invoice for every shipment of goods in transit creates unnecessary paper work and costs.  Goods Delivery Note should be sufficient as proof to legal title of goods in transit.  The use of Goods Delivery Note as a legal document to the goods-in-transit is deem as standard in all the countries that Unilever operates in apart from Vietnam.  It is much more efficient for the company to invoice per contract/consignment/period e.g. one invoice per month for all the consignments delivered in that period.


	· A company will always produce invoice for its goods/services, as this is a universal accounting and legal document for payment request.  Plus it’s also a legal document for statutory compliance in the local country e.g. tax.  Goods Delivery Note should then be made as a legal acceptable document for goods-in-transit without the need for an accompanying invoice in addition to the Goods Delivery Note.



	23)  Simplifying the Business licensing process.   

	· Decree 88/2006/ND-CP dated (29-08-2006) Business registration;
· Circular 03/2006/TT-BKH (19-10-2006);
· Circular 01/2009/TT-BKH (13/01/2009) amending and supplementing Circular 03/2006.

	· Government
· Ministry of Planning and Investment

	· The involvement of many agencies in the obtaining an operative business license i.e. Company registration, tax certification and company stamp/chop and variation in the regional requirements.  This whole procedure is time consuming and limits opportunities for companies to enter into contractual relationships due to administrative burden and unclear procedures.


	· Creating a one stop shop for submission of simplified documents to obtain a business license and one place to collect business certificate, tax certificate and the company seal.

· The most efficient and desired outcome is to have a country wide “single” portal allowing businesses to complete the process without visiting an office at all.



	24)  Removing the requirement to use invoice numbering granted by Ministry of Finance and allowing company to use own invoice numbering.


	· Decree 89/2002/ND-CP (07/01/2002) on printing, issuance and administration of invoices;

· Circular 120/2002/TT-BTC (30-12-2002) providing guidelines for Decree 89 on invoicing;

· Circular 99/2003/TT-BTC (23-10-2003) amending and supplementing Circular 120.  


	· Government;

· Ministry of Finance


	At present companies can use customised invoices but still have to apply for numbers granted by Ministry of Finance / Department of Finance.
The requirement to maintain both “red invoice” numbering for local fiscal reporting and company own internal system generated numbering is very time consuming process.  This is not cost effective on a business of medium/ large size.


	· Tax control via company audits.  The company will need to keep audit trails within its financial system to ensure that all internal system generated invoice/credit sequential numbering are accounted for.

· For Government control there can be approval in the first stage (to use Company’s generated numbering – similar to approval of the customised invoice).



	25)  Notarizations

	Numerous documents
	Ministry of Justice
	In most countries a "Notary" is a government licensed "witness",  whose function is to certify the authenticity of a signature. In Vietnam,  the "Notary" certifies the "legality" of the entire transaction.

It is acknowledged that the role of the Notary in a civil law country is often broader, extending even to verifying the legality of commercial contracts. 

However, it must be acknowledged that in Vietnam, the notary public offices are hopelessly understaffed and lacked the training to serve this function in respect to the more and more complex commercial transactions that are occurring as Vietnam’s economy develops.

	One, the role of the Notary should be reduced to certifying the authenticity of signatures, and specifically not authorized to review  or even read the documents he witnesses.

Second, opinions on the legality of transactions should  be referred to licensed attorneys before signing, and in cases where contracts are subject to challenge after signing, they should be referred to the competent administrative, arbitral or judicial authorities for dispute resolution in accordance with law (i. e., give up the entire concept of  "prophylactic adjudication" by the notary, which is not working now and only obstructs normal commerce.)

Third,  reduce the types of contracts and legal documents that are subject to mandatory notarization.

Fourth, provide better training and more professional staff for the notary offices to make them more effective public servants and to enable them to fulfil their critical statutory roles.



	26)  Transparency

	Law on Enactment of Statutory Instruments
	National Assembly
	The implementation and interpretation of laws and regulations of localities of the country are different. There is same law/regulation but the implementation and interpretation of such law/regulation is different from the authority of Ho Chi Minh City and authorities of other provinces and cities.

In some legal documents as promulgated or issued by the State authorities, words are sometime used and expressed in a manner of polysemy. This causes confusion and difficulties in compliance.


	National publications should be established to allow local authorities to learn about decisions on similar issues in other jurisdictions.  In the event of conflicts in interpretation at the local level, higher level adjudicatory bodies should be enabled to resole the discrepancies.

	27)  Transparency
 
	
	
	State officials are often late in settling petitions and requests of enterprises. There are no sanctions for officials who fail to meet the statutory deadlines imposed on them for issuing decisions, licenses and permits.
	Issuance of permits should be made more “automatic” so that if the applicant meets the clearly defined requirements in the regulations, it must be given a license.

There should be administrative liability for failure by State agencies to fulfil their tasks.  Without liability, there will continue to be no responsibility.

	28)  “Certificate on Fire Prevention and Fighting examination and approval.”

	“Certificate on Fire Prevention and Fighting examination and approval.”


	Ministry of Police – Fire Fighting & Prevention Police of Phu Tho Province 


	There are some reason as follows: 

- On the day of 15th [image: image1.png]


Jan 2007, certificate on “Fire Fighting and Prevention” issued by Phu Tho Province in which attached additional requests mentioning in certificate.

- On July 29, 2008: Fire Fighting & Prevention Police of Phu Tho visited company and checked site of factory. On the same day, Company sent requirement letter to Construction Company in which Company Bethel requested Construction Company to implement articles of the contract between 2 sides. Within economic contract, there is an article that states clearly that Construction Company will do all procedure relating to fire fighting and prevention to the police, assembly fire fighting and prevention equipment, training employee in this case. However, in fact Construction Company did not follow up this contract. 

- On October 17, 2008: Fire Fighting & Prevention Police of Phu Tho checked and issued “Administration Violation Minutes on fire fighting and prevention” to Company Bethel even though Company Bethel tried to explain that this is the fault of Construction Company. Moreover, director of Company Bethel is foreigner so he couldn’t sign into that minutes into Vietnamese version.

- On October 21, 2008 Fire Prevention and Fighting Police of Phu Tho province requested the company director to go to Department of Fire Prevention and Fighting Police of Phu Tho province and gave 01 “Administration Violation Minutes on fire fighting and prevention” and 01 “Decision on administrative punishment on Fire Prevention and Fighting” to the company and forced the director to sign and stamp on two documents above. If refused to sign, the director would be requested to go to the police department other times again and the company could even be cut off electricity for production activities. Therefore, we had to sign and stamp on those 2 documents and paid the fine according to the decision in form of cash of 5,000,000 VND.

- On October 22, 2008 the company paid the fine of 5,000,000 VND at the state treasury of Phu Tho province.

- On October 22, 2008 the company had to send the correspondence once again to the construction company but that company still did not implement the contract. 

- On December 2008 the company had to add the design of electricity system, Fire Prevention and Fighting system, interpretation documents of the designs and add fire extinguishers …according to the request of Fire Prevention and Fighting police written in “Certificate on Fire Prevention and Fighting examination and approval.”

- On December 17, 2008 the company invited Mr. Nguyen Huu Hung, Fire Prevention and Fighting officer of Fire Prevention and Fighting Police of Phu Tho province to directly guide and implement training on Fire Prevention and Fighting for staff of the company.

- Within December 2008, the company sufficiently submitted all the documents requested by Fire Prevention and Fighting Police of Phu Tho province for the examination and approval on Fire Prevention and Fighting for the company.

However, until now, April 23 2009, after 4 months of completing all the procedure for Fire Prevention and Fighting police, the company has not yet received any answering document from Fire Prevention and Fighting police.

Therefore, only implementing the procedure of “Request for examination and approval of Fire Prevention and Fighting” has cost too much time and expense due to the complex administrative procedure and affected significantly to the production and business activities of the company. Especially, we think that it was not necessary for the director of the company to solve the problem himself but to authorize a representative of the company.


	- We want examination reports and documents on administrative procedure to be guided clearly once and guided in foreign language for foreigners to sufficiently understand the content of the documents.

 - We do hope that administration body do not constrain and study more about real condition of each company, as well as create condition for Bethel Company to have more time to solve the problem with construction company

- Shorten time in checking documentary, in case there is shortcoming in documentary, related governmental body shall inform to company in official document as soon as possible in order to be completed as regulated. 

* We would like to express our thankfulness to ACAPR to give us chance in proposing complicated administration procedures when we are doing business in Vietnam. We do hope that Government will have reform in administration procedure to create a more friendly and effective environment for foreign investors. 



	29)  Application for selling wine and tobacco products.


	Law on Commerce, Decree No. 119 dated 18th July 2007, Circular No. 01 dated 30 August 2007, Decree No. 40 dated 7th April 2008, Circular No. 14 dated 25th November 2008.


	Government, Ministry of Industry and Trade.


	Documents, papers, data which are required for the application are very complicated for a business entity to fulfill. Besides this, some of the requirements are unpractical, ambiguous and repetitive.


	The application should be made more simple with application letter, identification papers of the business entity, simple data proving capacity should be asked. Then, trading of such delicate products should be managed by periodically reporting or fact-investigating by the competent authority.



	(30) 
Certificates of business registration state/must state and state only the names of the founding shareholders
	Decree No. 88/2006/ND-CP dated 29 August 2006 on Business Registration
	The Government
	The statement of the names of the founding shareholders only makes sense in the first 3 years, but it will become unreasonable after that.  Because it may lead to the fact that the major shareholders’ names are not stated while the names of the very small ones are still stated in the business registration.  Even the names of the ones which are no longer the shareholders of a Bank are still stated.
	It should be divided into two periods to reflect the exact nature and necessity. For example, after the first 3 years, shareholders with 5% ownership or more shall be stated in the business registration

	(31). Certification of secured transactions at States Notary Offices
	- The Civil Code  2005

- Decree No. 163/2006/ND-CP dated 29 December 2006 of the Government on Secured Transactions
	
	The notarization of mortgage contracts with regards to assets formed from loans being real estate and assets associated with land has currently not been conducted by States Notary Offices.  States Notary Offices deny to notary the above mortgage contracts because at the time of notarization, the securing assets must exist and they shall not accept the mortgage contracts with securing assets formed in the future.  However, the Civil Code 2005 recognizes that the assets formed in the future are under the ownership of the mortgagers.  Therefore, commercial banks undertaking the asset mortgage shall not be able to register the secured transactions according to the provisions of the law.

Most States Notary Offices refuse to let the commercial banks to state in the mortgage contracts that the secured obligations are those arising in the future, instead they must state clearly the details of the credit contracts such as number, and date of the contracts etc.  The Civil Code 2005 and Decree No. 163/2006/NĐ-CP dated 29 December 2006  of the Government on secured transactions provide that certain assets can be used to secure present obligations or those arising in the future.  However, if the obligations arise in the future, it is impossible to state the number and the date of the credit contract.  The above requirement of the Notary Offices restricts the right of the credit organizations to accept for one asset securing more than one obligations as stipulated by the law. 

Many State Notary Offices require that contracts must be prepared in a form issued by the Notary Offices whereas contracts must firstly be the voluntary agreement between the parties to the contracts. 

On the other hand, the form of the contract issued by the Notary Offices is often poorly-drafted, and fails to satisfy the requirements of the commercial banks and the guarantor, especially the loan agreements for investment projects (which should be very clear and detailed).  If a contract prepared by a commercial bank is submitted to the Notary Office, the bank must still be responsible for contract preparation fee (the fee for contract preparation by the Notary Offices is rather high).  This is in fact a very common practice in Hanoi.  The commercial banks are of the opinion that the above requirements of the State Notary Offices are troublesome and disrespect the freedom to reach an agreement between the parties to the contracts.

In order for the asset mortgage dossiers to be accepted, besides the necessary documents such as (i) a Certificate issued by the People’s Committee of the village/ward of residence which certifies that the land/house is under legitimate ownership, with no dispute and subject to no leasing or borrowing (ii) an original copy of the certificate of house ownership and\or certificate of land use right, the customers who are individuals or households must present documents to prove the legitimate formation of their land/house ownership.  If they have no filed copy, they must go to the Department of Natural Resources and Environment to obtain an extract from the land use right transfer dossier and a copy of the land allocation decision of the competent authority.  Again, this requirement of the Notary Offices is very troublesome and may cause a loss of the business opportunities of the customers.  This requirement is also not necessary because the customers have already had an original copy of the certificate of house ownership/ certificate of land use right issued by the competent authorities.

Some States Notary Offices do not accept that the mortgage assets stated in the mortgage contracts are of smaller value than the value of the loan while some do.  According to the provisions of the Civil Code 2005, an asset may be used to secure more than one civil obligations if its value is bigger than the total value of the secured obligations, unless otherwise agreed upon or provided by law.   As such, if the bank and the customers could reach an agreement on using a securing asset of smaller value than the value of the loan, the contract should be notarized.  However, some notary offices refuse to notarize such mortgage contracts.

In case of a state owned enterprise, according to the old regulations, the Notary Office shall accept to notarize the mortgage contracts if the enterprises provide a list of the assets with the opinions of the Department of Finance and Pricing and the opinions of the governing body.  However, according to the current regulations, with respect to assets being machinery and equipment, the state owned enterprises must present an original copy of the invoice, the sales contract and the related documents, then the Notary Office shall accept to notarize the mortgage contracts.  In fact, the mortgage assets might have been formed for a long time, the director and chief accountant of the enterprise might have been changed, therefore the documents relating to the assets may get lost.  With respect to the assets which require certificates of ownership or certificates of land use right such as land or house associated with land, the state owned enterprises only have the minutes of assets handover from the old or other enterprises, whereas the local authorities have not conducted certification procedures with respect to the enterprise ownership right or use right.  Therefore, although the enterprises have agreed to put all their assets to the mortgage at the bank, the bank can only accept those assets with very small value rather than the whole assets of the enterprise due to the compliance with the regulations of the Notary Offices.


	

	32)  Obtaining the opinions of the governing state authorities with regards to the basic design
	Decree No. 12/2009/ND-CP dated 12 February 2009 of the Government on Management of investment construction projects

	
	Decree No. 12 provides that the Investment Construction Project Appraising Unit is responsible for obtaining the opinions of the governing state authorities with regards to the basic design.  This is indeed a troublesome and time-consuming administrative procedure for the investors because the investors have already obtained construction licenses upon construction, there is no need to repeat this procedure.

	This regulations should be abolished.  The person granting the approval for the investment construction project must be responsible for their own decision

	33) Dossier offering shares to foreign investors
	Circular No. 07/2007/TT-NHNN dated 29 November 2007 of the State Bank of Vietnam providing guidance for implementing Decree No. 69/2007/ND-CP dated 20 April 2007 regarding foreign investors buying shares of Vietnamese Commercial Banks
	
	Circular No. 07 provides that the Dossiers offering shares in Vietnamese Commercial Banks to foreign investors must include a document regarding the agreement between the bank and the foreign investor on the purchase of shares.  This regulation is not necessary in case the commercial bank conducts an open bidding. The foreign investors also attend the bidding like the domestic investors.
	The regulation that the Dossiers submitted to the Governor of the State Bank of Vietnam regarding offering shares in Vietnamese Commercial Banks to foreign investors must include a document with regards to the agreement between the bank and the foreign investor on the purchase of shares. This regulation is only suitable in case of a commercial bank offering its shares to a strategic investor.

	34)  Issuance of Certificates of Origin


	
	
	At present exporting enterprises in Khanh Hoa in particular and South Central – Highland Areas in general must go to Ho Chi Minh City or Danang to obtain Certificates of Origin, Form E , AK, AJ, D and some other forms issued by the Ministry of Industry and Trade.  This costs a lot of time and money of the enterprises


	At present, VCCI in Khanh Hoa is in charge of issuing Certificates of Origin, Form A , B and some other forms, therefore, the Ministry of Industry and Trade should further assign the task of issuing the C/O under the forms stated above to save time and money for the enterprises in South Central – Highland Areas

	35) Transfer of capital/purchase of shares in domestic companies by foreign investors
	
	
	The transfer of capital/purchase of shares in domestic companies by foreign investors are stipulated in detailed in Decree No. 139 and certain relevant documents, with no restrictions in the WTO commitments, except the restrictions provided in some specialized laws or laws of certain particular areas (such as banking, securities etc.). However, the actual implementation by investment administrative authorities are not consistent and sometimes not in compliance with relevant regulations.  Commonly, the investment administrative authorities only accept the maximum transfer of 30%.  There is a case where an investor buys shares in a company operating in Vietnam (according to the ratio permitted by the law), but when they request the registration of the change to the contents of business registration, the business registration authority refuses the registration and requires that the foreign investor must prepare an investment project (regarding the share purchase/capital contribution) just like the case of an investment project upon establishment of a new enterprise.  The refusal of the authority is given with no legal basis as well as no further guidance
	Please provide detailed guidance to solve this problem

	36)  Requirement upon reviewing to issue a Certificate of Investment that the parent company being a foreign investor must be experienced in the field in which they wish to do business through the implementation of an investment project in Vietnam (for example: trading, value added telecommunication services...). 
	
	
	It is not provided by the law but the officials of some departments of planning and investment (For example: the Hanoi Department of Planning and Investment) still require upon reviewing to issue a Certificate of Investment that the parent company being a foreign investor must be experienced in the field in which they wish to do business through the implementation of an investment project in Vietnam (for example: trading, value added telecommunication services), although the project has satisfied every requirement of the Investment Law and Vietnam’s WTO commitments.  This may discourage foreign investment and the participation of new companies to the market to create fair and healthy competition
	Please provide detailed guidance to abolish this requirement.

	37)  Transfer of capital/purchase of shares in domestic companies by foreign investors
	
	
	The transfer of capital/purchase of shares in domestic companies by foreign investors are provided in detailed in Decree No. 139 and certain relevant documents, with no restrictions in the WTO commitments, except the restrictions provided in some specialized laws or laws of some particular areas (such as banking, securities etc.). However, the actual implementation by investment administrative authorities are not consistent and sometimes not in compliance with relevant regulations.  Commonly, the investment administrative authorities only accept the maximum transfer of 30%.  There is a case where an investor buys shares in a company operating in Vietnam (according to the ratio permitted by the law), but when they request the registration of the change to the contents of business registration, the business registration authority refuses the registration and requires that the foreign investor must prepare an investment project (regarding the share purchase/capital contribution) just like the case of an investment project upon establishment of a new enterprise.  The refusal of the authority is given with no legal basis as well as no further guidance
	Please provide detailed guidance to solve this problem

	38)  Exemption of construction permit
	Article 19.1(c) of Decree No. 12/2009/ND-CP dated 10 February 2009 on the management of investment construction projects
	
	Article 19.1(c), Decree No. 12/2009/ND-CP provides regulations on the exemption of construction permits for “construction works under urban area, industrial zone, export processing zone, high-tech zone and residence area projects with detailed construction plan of 1/500 scale which has been approved by the competent authorities”.  According to Article 62.1(b) of the Construction Law 2003, “investment construction projects approved by the competent authorities” shall be exempted from obtaining a construction permit.  As such, the guidance provided under Article 12/2009/ND-CP has narrowed the subjects being exempted under the Decree.

Moreover, with respect to the investment construction projects which must be approved by the competent authorities, but are not exempted from obtaining construction permits, upon preparing the investment construction project, the investor must present a basic design accompanied by an explanation on the investment construction project for the appraisal of the competent authorities (Article 59, the Construction Law) and the approval of the investment administrative authorities (Articles 6, 8 and 9, Decree No. 12/2009/ND-CP).  Before commencing construction, the investor must again submit the same dossier to the same authority which has appraised the basic design to obtain a construction permit (Articles 19.1, 20 and 23, Decree No. 12/2009/ND-CP).  This is not necessary and cost a lot of time and money for both the investors and the state management authorities.
	We are of the opinion that the exemption of construction permit under Article 19.1(c), Decree No. 12/2009/ND/CP must be in accordance with Article 62.1(b) of the Construction Law, and should also be expand to include the projects with basic designs having been appraised by the competent authorities.  As such, Article 19.1(c) should be amended and read as: construction permits are exempted with respect to “investment construction project with basic designs having been appraised by construction competent authorities”.

	39) Issuance of C/O for aquaculture products.
	Decision No. 44/2008/QD-BCT providing the Regulations on the Issuance of C/O Form AJ
	Ministry of Industry and Trade
	Enterprises are unable to obtain information about the origin of the aqua - products (such as octopus, cuttle-fish) that they buy from premilinary processing businesses and other vendors.
	More guidance should be provided for this specific case

	40)  Various kinds of documents related to the determination of the status of foreign investors
	
	
	Under the current regulations, all the documents related to the determination of the status of the foreign investors must be subject to consularization within 3 months, which causes a lot of difficulties for the investors because the consularization procedures are costly and time consuming while the documents are valid for only a short time.

	It is proposed that the documents with certification of Notary or the relevant issuing bodies should be accepted.


ENTERPRISE ESTABLISHMENT
	Problem/permit/license title


	Issued under 

(legal basis)
	Issuer
	Explanation/why it’s unnecessary
	Alternatives and Suggestions

	41)  “Notarization” Requirement for foreign passport copies

	Article 12, Decree No. 101/2006/ND/CP Setting Forth Re-registration, Transfer and Registration for Change of Investment License of Enterprises Having Foreign Investment Capital as provided by the Enterprise Law and Investment Law


	Issued by the Government on 21 September 2006.


	It is costly, time consuming and wasteful to require simple administrative documents to be notarized, legalized, consularized, translated and again notarized.  This process costs hundreds of dollars, and it takes weeks or even months in some countries and dramatically lengthens the time it takes to perform even the simplest administrative tasks.  


	Vietnam can dramatically and immediately improve the business environment by acceding to the Hague Convention of 5 October 1961 Abolishing the Requirement of Legalisation for Foreign Public Documents (Hague Apostille Convention).  The Hague Apostille Convention facilitates the circulation of public documents executed in one State party to the Convention and to be produced in another State party to the Convention. It does so by replacing the cumbersome and often costly formalities of a full legalisation process with the mere issuance of an Apostille (also called Apostille Certificate or Certificate).  

For more information see: http://www.hcch.net/index_en.php?act=text.display&tid=37.



	42)  Business license

	
	DPI…Hanoi and Ho Chi Minh
	There are no uniform rules and interpretation particularly between Hanoi and Ho Chi Minh and more between officers in the same office. 


	Uniformity, each officer has his own interpretation. DPI must issue clear interpretation rules

We should be allowed to send a project without the signature on all formal document. Often, we need to remake all the documentation and to sign again all of them.

	43)  “Notarization” Requirement for foreign documents 

	Article 15.3, Decree No. 88/2006/ND-CP on Business Registration


	Promulgated by the Government on 29 August 2006.


	It is costly, time consuming and wasteful to require simple administrative documents to be notarized, legalized, consularized, translated and again notarized.  This process costs hundreds of dollars, and it takes weeks or even months in some countries and dramatically lengthens the time it takes to perform even the simplest administrative tasks.  


	Vietnam can dramatically and immediately improve the business environment by acceding to the Hague Convention of 5 October 1961 Abolishing the Requirement of Legalisation for Foreign Public Documents (Hague Apostille Convention).  The Hague Apostille Convention facilitates the circulation of public documents executed in one State party to the Convention and to be produced in another State party to the Convention. It does so by replacing the cumbersome and often costly formalities of a full legalisation process with the mere issuance of an Apostille (also called Apostille Certificate or Certificate).  

For more information see: http://www.hcch.net/index_en.php?act=text.display&tid=37.



	44)  Licensing of Branch Offices of Foreign Merchants

	Article 16.1 of the Commercial Law (2005).


	National Assembly, Legislature XI, 7th Session, 2005.


	This Article clearly provides that “foreign merchants may establish a …branch office in Vietnam…”

However, to date this important legal form of doing business has not been implemented with any decree, circular or other enabling legislation (except for tobacco companies and law firms).  This leaves the National Assembly’s intention in passing the Commercial Law unfulfilled, and an important market access option  for foreign businesses closed off.


	Implementing rules for the Commercial Law to implement its provisions on branch offices for foreign merchants are long overdue.  



	45)  Joint Ventures in which foreign investors own 49% or less are subject to IC procedure, not BRC procedure  

	Official Dispatch No. 1752/2009/BKHDT


	Ministry of Planning and Investment 


	This Official Dispatch is not compliant with Article 9(3)(b) of Decree No. 139/2007/ND-CP, and should not overrule Article 9(3)(b) of the Decree No. 139.


	If Article 9(3)(b) of Decree No. 139/2007/ND-CP is to be abolished in compliance with the Investment Law so that a joint venture project with any foreign holding must follow the IC procedure, and not BRC procedure, then the Government should issue a Decree to amend and/or supplement Decree No. 139 in this respect.


	46)  Discretionary approval of Joint Venture Projects where the Foreign Investors hold contribution ratio significantly bigger than the Vietnamese Investors

	Schedule of Specific Commitments in Services of the Working Party on the WTO Accession of Vietnam dated October 27, 2006, Advertising Services, Travel agencies and tour operator services, Maritime Transport Services, among other services

	Working Party on the Accession of Viet Nam


	The Schedule allows joint ventures with no limitation on foreign capital contribution in the joint ventures for such services.  In practice, if foreign investors hold 99% of charter capital for example, the licensing authorities, including the Ministry of Planning and Investment, may deem such projects as unfeasible or lacking of cooperative spirit. 


	This is non-compliant with the WTO commitments, and very discretionary on the part of the licensing authorities.  It should be changed in compliance with the commitments of Vietnam’s WTO accession.  



	47)  Post-Licensing Formalities

	Circular No. 12/2000/TT-BKH (Articles 30 and 31)
	Ministry of Planning and Investment (15 September 2000)


	Licensing authorities have been fairly progressive in adopting a “one-stop shop” concept in issuing the investment license. However, there is little coordination in extending this approach to post-licensing formalities and procedures, which in effect, creates extra burden for newly licensed investors.

Post-licensing formalities are burdensome and extensive, and the licensing authority should assist in coordinating with other departments and ministries to ease the process.


	Certain aspects of the post-licensing formalities could possibly be managed or coordinated by the licensing authorities:

-  To coordinate with the Police Department in order to issue the seal together with the investment license.

-  To coordinate with the Tax Department in order to register and issue the tax code together with the investment license.

-  This would help streamline the investment process and avoid delays between licensing and tax registration.

	48)  Delay on issuing rep office license for foreign tourism company in Vietnam due to the lack of ready printed rep office license forms.

	Clause V.1, Circular No. 89/2008/TT-BVHTTDL dated 30 December 2008


	Ministry of Culture, Sports and Tourism 


	
	

	49)  Audited financial statements requirement for foreign merchant to establish its representative office in Vietnam

	- Article 5.1, Decree No. 72/2006/ND-CP Providing Detailed Provisions for the Commercial Law on Representative Offices and Branches of Foreign Merchants in Vietnam


	Promulgated by the Government on 25 July 2006.


	This unnecessary requirement prevents legitimate foreign merchants who are established and operate in the countries where yearly audited financial statements are not required from establishing their representative office in Vietnam.  This requirement is actually more stringent than the requirements for setting up an operating company under the Enterprise Law, so it seems to be merely a trade barrier.


	There are many other ways to verify the legal good standing of a foreign merchant, the most common being a “good standing certificate” or its equivalent.  Additional options should be added to Article 5.1, such as “or by means of a good standing certificate, an Apostilled copy of the applicant’s certificate of incorporation,… or other relevant legal document sufficient to demonstrate the active legal status of the applicant.”  



	50) Notarization/Consularization/

Legalization and translation (plus additional notarisation in Vietnam) of application documents.

	Regulations on Representative Offices
	Ministry of Trade/Service of Trade
	When applying to the Service of Trade for Representative office Licenses they require that the Certificate of Registration or Incorporation be certified by the relevant Consulate and then they require that the signature of the consulate be verified by the Foreign External Relations  Department.

Verification of the signature of the CG when the official consular chop is attached seems an irrelevance.


	The first step should only be necessary if an original certificate cannot be produced for Service of Trade to make their own certified copy.

	51)  Re-registration by enterprises with foreign owned capital (“FIEs”) pursuant to Law on Enterprises and Law on Investment.
	Law on Enterprises, Law on Investment, Decree No. 101 dated 21st September 2009.


	National Assembly
	Up till now, there is no real meaning of the goal/purpose of the procedure. Added by Decree No.139 dated 5th Sep 07, it seems there is no significant difference between a certain FIEs that decides to re-register and another one that decides not to re-register. The problem is burden in relation to administrative workload and expenses incurred by both FIEs and authority bodies.


	

	52)  Licensing procedure, in particular establishment of entities, Representative Offices etc

	
	Department of Planning and Investment
	The requirement of a lease contract or at least a letter of understanding regarding a lease contract for the future entity / Representative Office is confusing foreign investors every time. For them it’s difficult to understand why they should pay attention to a lease contract before obtaining their license.


	I agree that this requirement is legal, but I don’t that it should be necessary. It should be changed, e.g. to the requirement to issue the lease contract for authority’s filing within three months after obtaining the license.



	53)  Obtaining a license

	
	DPI, HCMC, and Dept Trade and Industry (DT&I)


	The officers at the DPI and DT&I are far too bureaucratic and lazy. 

Why is it so much harder to register a foreign-owned company than a Vietnamese company? Why is it so hard to register a Representative Office?   In countries like Australia it takes about 1 hour to open a new company. In Vietnam it can, and does, take months, regardless of what the regulations say about only taking 30 working days (and why take 3O working days anyway???)

The regulations say they issue the licence in 30 working days. This is a joke and completely untrue when it comes to foreign companies. They never keep to this timeframe. In order not to breach regulations with respect to this timing they simply invent a ridiculous reason to refuse the application so the clock starts again. There are so many tiny and irrelevant excuses they use to refuse often very important applications that will bring many jobs to Vietnam. 

The processing staff are always so careful to use some tiny regulation so they cannot be blamed for delaying the application, but the reasons they give for the rejections are usually so tiny that it would make no difference at all 


	Cut down on the huge corruption that is so manifest in the approval systems.  The more regulations you have, the more the staff  use these to obstruct and block investment and RRO applications.  As such, unnecessary regulations lead to means of corruption.  Another example of useless and bureaucratic delay is the excessive demand for stamps and notarizations.  These take so long and often the dates run out and the documents expire and have to be all redone again. It is such a huge waste of time and money getting overseas Vietnamese consulates to verify documents.  We have even been asked to get the US Department of State in Washington to verify a simple business registration certificate. How ridiculous was that! 

 In addition, the DPI staff, and also those of the DT&I in the case of RROs, want original documents notarized! How silly is this?  Why do we have to notarize original documents? They have a totally false idea that a notarization magically makes a document 



	
	
	
	to the function of the business if the objection was fixed.  

Often the processing staff of the Government Departments ask for impossible things like for someone to verify the authenticity of a company’s official bank account even though they have the actual bank statement from the bank itself. Or they may ask to see a notarized lease.  When they are shown this they then want the ownership certificate of the owner of the property (but they NEVER ask for this when a Vietnamese company is being registered), when they are shown this they then want to see a business licence that says that the owner can lease the property (if it’s owned by a company). But what happens if a company is the owner, but it does not deal with leasing companies for a living, it just happens to own the single building that it wants to lease out. Obviously then its own business licence will not say that it has permission as part of its business to lease out properties. The DPI staff are so pedantic and narrow-minded they cannot grasp this reality and still absolutely insists that its business license shows it can lease out a property just as if it were doing this procedure as a normal and regular means of doing business.  Then if you get past that obstacle, they want to see the building 
	authentic when all it is doing is verifying it is the true copy of the original. Therefore if you present the original, why on earth does this need to be notarized????

The staff use WTO regulations as another means of obstructing and delaying almost everything. They keep rejecting applications and want silly little statements put in that they say need to be submitted because of the WTO. Yet countries like Australia are in the WTO and when one opens companies in Australia there is no reason to undertake such time-wasting and bureaucratic nonsense. And the really funny thing is that once the company is registered no one pays the slightest interest or follows up at all about these time wasting matters, which is what makes me say how unimportant they are and that they are only used to delay almost every application so in the end the submitters get so angry and frustrated they give in and maybe pay the bribe to get the approval accepted.

We never pay a bribe, so it’s always a long, 

	
	
	
	certificate for the building even if it was built long ago in the 1950’s!!!  The staff just want to obstruct all investments where they can so they can be paid a bribe.
	hard struggle to get any application approved.  It’s such a shame for us to see how so many investment applications are delayed by the examples of corruption, excessive bureaucracy and just sheer stupidity that we mention above. It delays Vietnam’s rapid development. It prevents more people from being employed at a time when this is urgently needed. We are experienced in doing this work and love Vietnam and its people, so please believe what we say is true.

Thank you for giving us this opportunity to give this feedback and we really hope this helps make a better system for Vietnam and the country and the people benefit from better and faster registration procedures for foreign owned companies and RRO.

	54)  Investment Certificate

	Schedule II of Decision 1088/2006/QD-BKH dated 10 September 2006. 

Schedule IV-2 of Decision 1088 


	Ministry of Plan and Investment


	The form of Investment Certificate is provided in Schedule II of Decision 1088/2006/QD-BKH dated 10 September 2006.  Schedule IV-2 of Decision 1088 on Guidance to Complete the Investment Certificate Template provides clearly how Investment Certificate should be issued, which include requirements that the incentives of an investment project must be specified clearly (corporate income tax rate and exemptions/holidays; import duty exemption, land rental rate and exemptions/reductions, other incentives…).

However in implementation, some licensing authorities provide clearly the incentives in the Investment Certificate.  Others do not provide incentives (CIT rates, land rental ….) but only provide generally that incentives shall be in accordance with the law, or refer to old Investment Licence (without referring to the specific rates/incentives) that will be replaced by the new Investment Certificate and the original copy of which must be returned to the 


	Investment Certificate must clearly set out the incentives for investors to comply with the law and to protect rights of investor.


	
	
	
	licensing authority before obtaining the new Investment Certificate.

This cause concern to investors about their rights, and difficulties later on when dealing with other authorities (e.g. tax authorities)..
	

	55)  Opening branches: when a company needs to open branches in different provinces, the company must first obtained a branch licence from the various provinces that they have branches, plus it must register such branches with the licensing authority where its head office is located
	· Law on Enterprise 2005;

· Decree 88/2006/ND-CP dated 29th August 2006 on Registration for business (Chapter 2)


	· National Assembly

· Government


	· Different licensing authorities in the provinces apply different process.  E.g. some authorities ask companies to split the charter capital of the company so that the branch will have a separate charter capital.  Interpretation of “manufacturing” and “non-manufacturing” is also not consistent.  A same type of branch of the same company may be subject to one process in one province but a different process in another province.

· Double admin work causing delay and time consuming to investors: (i) obtain branch licence from provincial licensing authorities; and (ii) amend Investment Certificate which again require a separate application dossier including amending Charter.


	Only one process for opening branches (licence by provincial authority or the authority where the company has head office).



	56)  Application to have a business at the DPI

	
	DPI
	The aim is to extract as much money from the foreigner as possible and make it as difficult as possible. I would love to see this happen to the Vietnamese in Australia.
The Staff at the DPI make it so difficult for foreigners to apply. Then they recommend someone to do the paperwork for you,,,Obviously a kick back somewhere along the line.. In the DPI  information book it states that all paperwork will take 30 days to be accepted. In reality it took 7 months with lots of paperwork and money changing hands.
	Tell the foreigner exactly what paperwork is needed, how to present the paperwork without having to pay someone to do the paperwork and increase the application period of time.

	(57.1). Upon division, consolidation or merger of securities companies, the Dossier submitted to the State Securities Commission must include the opinion of the lawyers regarding the legality of the contract and the dossier 

	Decision No. 27/2007/QD/BTC dated 24 April 2007 of the Ministry of Finance providing regulations on the operations of Securities Companies
	Ministry of Finance
	This is not necessary because the state authorities often request additional information or documents.  In that case, it is unclear about the validity of the lawyers’ opinion, whether it is final or not, and should the state authorities issue an approval only on the basis of the lawyers’ opinion.  What is the scope of responsibility of the lawyers
	This provision should be abolished.  The state authorities should review the application dossiers based on the law rather than the opinions of the lawyers.

	(57.2). Approving the transaction which cause a change to the share ownership or capital contribution of 10% or more of the company charter capital and approving the amendment to the license according to that change
	Article 8 and Article 16, Decision No. 27 2007/QD-BTC dated 24 April 2007 of the Ministry of Finance providing Regulations on the Operations of Securities Companies
	Ministry of Finance
	This is in fact one process, however it is divided into two.  The application dossier for the change of ownership is similar to that for amendment of the license. The capital transfer in the company should be conducted freely so that the parties can do business at their own will. The law provides no prohibitions regarding capital transfer or transfer of capital contribution of 10% or more. 
	 It is proposed that the two process should be merged into one.  The securities companies must send a notice under the stipulated form.  They do not have to obtain an approval

	(57.3). The establishment of foreign banks and branches of foreign banks in Vietnam
	The Law on Credit Institutions and the implementing documents. It is provided that foreign institutions are permitted to set up one branch during their first year of operation. According to the explanation of the State Bank, the bank shall be permitted to establish a branch only if it has officially commenced operation
	The State Bank of Vietnam
	The law provides “within the first year”, which means there is no time limit from the date the Bank is officially in operation.  Therefore, the requirement that the Bank must complete its opening procedures in order to obtain a license to establish a branch is not reasonable in case the foreign bank has a plan to establish a branch right after the granting of establishment decision.  The procedures and application dossiers for the establishment of a bank and the establishment of a branch of a bank are similar.  There is no need to divide in to two processes
	 It is proposed that the application process for the establishment of a bank and that for the establishment of a branch of a bank should be merged.

	(57.4).

- Enterprise code and tax code;

- Registration of stamp;
- Tax procedures at the Tax Department
	- The Enterprise Law and the implementing documents.

- Circular No. 85/2007/TT-BTC providing guidance on tax registration dated 18 July 2007
	Ministry of Finance
	- The Enterprise code should concurrently be the Tax code.  At present, the procedures for tax code registration is very troublesome and time-consuming for the enterprises:
- The procedures for tax code registration is very time-consuming and eliminate the investment opportunities of the enterprises.

- The seal should not state the “district”, because the enterprise shall have to apply for changes to the seal if it moves to a new address.
	- It is highly recommendable that the enterprise code should concurrently be the tax code.  This creates more favourable conditions for investors.

- Simplify the procedures for seal registration.  Make it more convenient for the investors to conduct seal registration and registration of the changes to the seal.

	(58). Establishment of a business site of an enterprise
	- Item 2, Article 24, Decree No. 88/2006/ND-CP on Business Registration
- Item 4, Article 10, Decree No. 45/2007/ND-CP providing detailed regulations on the implementation of a number of articles of the Law on Insurance Business
	- Ministry of Planning and Investment 

- Ministry of Finance
	This procedure is troublesome and time-consuming for enterprises, instead of notifying the opening of a business site, the enterprises must conduct the procedures to open  a branch at the localities, then they may be able to open the business site while they have already had a branch at the same localities.


	Abolish the regulation regarding opening a branch before opening a business site.  Enterprises have the right to open business sites in any province, city across the country (regardless the province or city where locate the enterprises’ head offices or branches) and they only have to send a Notification on opening of a business site to the Department of Planning and Investment where the business sites locate.  

	(59). Establishment of a business site of an enterprise
	- Item 2, Article 24, Decree No. 88/2006/ND-CP on Business Registration

- Item 4, Article 10, Decree No. 45/2007/ND-CP providing detailed regulations on the implementation of a number of articles of the Law on Insurance Business
	- Ministry of Planning and Investment 

- Ministry of Finance
	This procedure is troublesome and time-consuming for enterprises, instead of notifying the opening of a business site, the enterprises must conduct the procedures to open  a branch at the localities, then they may be able to open the business site while they have already had a branch at the same localities.


	 Abolish the regulation regarding opening a branch before opening a business site.  Enterprises have the right to open business sites in any province, city across the country (regardless the province or city where locate the enterprises’ head offices or branches) and they only have to send a Notification on opening of a business site to the Department of Planning and Investment where the business sites locate.  

	(60). Registration of management offices of foreign contractors
	Decision No. 87/2004/QD-TTg of the Prime Minister dated 19 May 2004 issuing the Regulations on the Management of the Operation of the Foreign Contractor in the Field of Construction in Vietnam (“Decision No. 87”)
	- Prime Minister
- Ministry of Construction
	Article 7.2(a), Decision No. 87 provides that after the issuance of the contractor license, the foreign contractors have the obligation to register their management offices according to the regulations of the Provincial People’s Committee.  In fact, the establishment of a management office is only needed for the contractor executing the construction of the works.  For the contractors providing consultation, designing and planning, the establishment of management offices is not necessary.  According to the above regulation, however, every foreign contractor (including those providing consultation and designing) must establish a management office in Vietnam  
	 We are of the opinion that this regulation is amended as read as: “After the issuance of the contractor license, based on the actual need and the scope of works, the foreign contractor may register the establishment of a management office for the works according to the regulations of the Provincial People’s Committee”.

	61)  Registration of management offices of foreign contractors
	Decision No. 87/2004/QD-TTg of the Prime Minister dated 19 May 2004 issuing the Regulations on the Management of the Operation of the Foreign Contractor in the Field of Construction in Vietnam (“Decision No. 87”)
	- Prime Minister

- Ministry of Construction
	Article 7.2(a), Decision No. 87 provides that after the issuance of the contractor license, the foreign contractors have the obligation to register their management offices according to the regulations of the Provincial People’s Committee.  In fact, the establishment of a management office is only needed for the contractor executing the construction of the works.  For the contractors providing consultation, designing and planning, the establishment of management offices is not necessary.  According to the above regulation, however, every foreign contractor (including those providing consultation and designing) must establish a management office in Vietnams  
	We are of the opinion that this regulation is amended as read as: “After the issuance of the contractor license, based on the actual need and the scope of works, the foreign contractor may register the establishment of a management office for the works according to the regulations of the Provincial People’s Committee”.

	(62). Establishment of a joint venture company in case the foreign party owns less than 49% charter capital
	1752/BKH-PC dated 18 March 2009 (“Official Dispatch No. 1752”) to the provinces and cities under the central authority and the management boards of the industrial zones and export processing zones in the provinces and cities under the central authority 
	Ministry of Planning and Investment 
	The interpretation and implementation of Article 50.1 of the Investment Law by Ministry of Planning and Investment regarding the establishment of a joint venture company in which the foreign party owns less than 49% charter capital provided in Official Dispatch No. 1752 is not in compliance with: (i) Article 29.4 of the Investment Law; (ii) Article 9.3 Decree No. 139/2007/ND-CP dated 5/9/2007; (iii) guidance at Item 2.b of Official Dispatch No. 977/BKH-QLK dated 12 February 2007 of the Ministry of Planning and Investment itself
	Abolish Official Dispatch No. 1752, and strictly apply Article 29.4 of the Investment Law and Article 9.3 of Decree No. 139/2007/ND-CP.  

According to the position and the provisions of Article 29.4 of the Investment Law and Article 9.3 of Decree No. 139/2007/ND-CP, the foreign investors with less than 49% charter capital in joint venture enterprises receive the same treatment like Vietnamese investors.  Circular No. 1752 has eliminated this beneficial provisions for foreign investors. 

	(63). Business registration for Banks, Transaction Offices, Branches and Transaction sites
	- Decree No. 88/2006/ND-CP dated 29 June 2006 on Business Registration.

- Decision No. 13/2008/QD-NHNN dated 29 April 2006 providing regulations on the operation networks of Commercial Banks
	-Government
- State Bank of Vietnam

	Decree No. 88 and Decision No. 13 both provide the procedures for opening, changing names and termination of operation of local transaction offices, branches, representative offices and administration units.
After conducting a number of procedures at the State Bank, the banks must conduct further procedures at the Business Registration Office under the Department of Planning and Investment of the provinces/cities
	The State Bank of Vietnam should co-ordinate with the Ministry of Planning and Investment to allocate the licensing authority in banking sector to the State Bank at the provinces or cities directly under the central authority. 

	(64). Requirements on business registration
	
	
	The regulation that the company must conduct business registration (For example: after capital increase) within 10 working days after the General Meeting of Shareholders have an approval decision is entirely unreasonable for all the public/listed companies, because they only have a basis to prepare an application dossier for issuance to the State Securities Commission after the issuance of the approval decision, the State Securities Commission shall consider and give opinions within 30 days, then the company must organize the share issuance to increase its capital.  The above regulation causes the public companies to unwillingly violate the law.  In order for the business registration authorities to approve the capital increase, the company shall have to organize the General Meeting of Shareholders again to approve the issuance result, which shall be used as a basis for business registration.
	This regulation should be reviewed.

	65). Enterprises’ business registration code and tax code should merge
	
	
	This matter regarding merging the enterprises’ business registration code and tax code remains unclear
	This regulation should be reviewed and clarified. 

	66)  Regulation regarding the legal representative of enterprises
	
	
	The regulation that the enterprises’ legal representatives must receive the seal by themselves and must not do this by authorization in case of the first seal.  This cause difficulties for the enterprise if its legal representative is a foreigner.
It is not necessary to require that enterprises’ legal representatives must reside permanently in Vietnam, absence for more than 30 days must be reported
	This regulation should be reviewed.  The second point about permanent residence should be abolished

	(67). Notification to business registration agencies about the appointment or replacement of the authorized representative of the Member or Owner of the company
	Article 48.1 of the Law on Enterprise 
	The Government 
	Enterprises must inform the business registration agencies regarding the appointment or replacement of the authorized representative of the Member or Owner of the company (enclosed by a paper of authorization) within 07 days since the appointment or replacement date.  We are of the opinion that this is an internal affair of the enterprise and in fact this regulation has not been strictly implemented and there have been no sanctions against violations.  


	This regulation should be abolished or further instructions should be issued

	(68). Procedures to issue the Notice of the code of an dependent unit 
	
	
	Procedures to issue the Notice of the code of dependant units (Issued by the Tax Department or Tax Branch Office to dependent units of enterprises): Not necessary, because that will take time and effort of enterprises, meanwhile, enterprises basing on the issued tax code, can issue the tax code of the dependent units by themselves and then register with the competent tax authority. 
	This regulation should be abolished or further instructions should be issued

	(69). Regulation that enterprises must notify the business registration authorities their opening time at the head office within 15 days from the issuing date of the business registration certificates
	Article 35.2  of the Law on Enterprise 
	The Government
	It is regulated that enterprises must notify the  business registration authority  regarding the opening hour at the head office with the within 15 days from the issuing date of the certificate of business registration. In reality, however, this regulation lacks a mechanism to implement and it has not been implemented strictly. 


	This regulation should be abolished or further instructions should be issued

	(70). Business registration for credit organization
	Law on Credit Organizations  (article 27: after being granted the certificate, the credit organization must register its business as provided by the laws
	The General Assembly
	Before conducting business registration procedures according to regulations, the credit organization has been granted the Certificate of establishment and operation. Concurrently, according to regulations, the credit organization has to use the correct name and operate in accordance with the contents stipulated at the issued certificate (Chapter II – Law on Credit Organizations)

Besides, according to existing legal regulations, under several circumstances, the Certificate of establishment and operation issued to the enterprise is also the Certificate of business registration, for example: securities companies, fund management companies (article 59 Law on Securities), insurance enterprises (article 65 Law on Insurance Business).
	Request to abolish or issue more instructions

	71)  Investment registration and Business registration
	Investment Law
	The National Assembly
	According to the Investment Law, Investment Certificate is concurrently the Certificate of business registration. This cause much troubles to enterprises when they apply to register the changes to the contents of their Certificate of business registration.  These two certificates are of completely different legal nature.  The merging of the two certificate is aimed at simplifying the procedures for enterprises, however enterprises with Investment Certificate being concurrently Certificate of business registration have a lot of difficulties in registration of the changes to the contents of their Certificates of business registration (it should be noted that enterprises frequently apply to register the changes to the contents of their Certificates of business registration) because Investment  Certificate issuing authorities are not provided with detailed guidance regarding this matter.  Whereas, this procedures can easily be done at Certificate of business registration issuing authorities. Many Vietcombank’s customers being organizations find it very hard to change the legal representatives in their Investment Certificates which is also their Certificates of business registration.  This procedures may take even months and cause obstacles to the normal business operation of the enterprises.  The Banks are also confused when requesting the representatives to prove their status.
	The Certificate of business registration and Investment Certificate should be separated


FINANCE
	Permits/license title


	Issued under

(legal basis)
	Issuer
	Explanation/why it’s unnecessary, needs abolishing/amending
	Alternatives and Suggestions

	72)  Application for medium-term loans at subsidized interest rate.

	Circular 05/2009/TT-NHNN dated April 7th 2009
	The State Bank of Vietnam
	Economic sectors eligible to and investments qualified for the subsidized interest rate on short-term loans are not clearly specified (e.g. Department of Statistics’ decision 143 TCTK/PPCD referred to by the SBV’s circular to specify eligible sectors was dated December 12th, 1993).


	Economic sectors eligible to the subsidized interest rate on short-term loans should be more clearly specified with a list of underlying activities of entities belonging to these sectors.  In addition, the qualified investments should be described in more specific details.  



	73)  License for opening an offshore bank account

	Art. 9 Decree No. 63/1998/ ND-CP dated 17 August 1998
	State Bank of Vietnam (SBV)
	This license requirement impacts on companies that wish to repay foreign debts, facilitate payment between different foreign companies, or desire to set up a clearing center located abroad. Its purpose would be better fulfilled by a registration or notice mechanism.  This would enable the SBV to retain control without causing unnecessary delays as a result of the licensing process.  Our understanding is that by retaining controls on offshore bank accounts, the SBV seeks to:

· control the foreign exchange (FX) located outside of Vietnam; and

· tax the revenue of a Vietnamese taxpayer that is retained outside of Vietnam.

Although the above goals are legitimate, they may have some negative implications:

· the FX repatriated to Vietnam may be required to be converted into Dong and would thus incur certain FX losses.  Companies that have offshore accounts are mostly export-oriented companies.  The fact that their money must be repatriated to Vietnam before it can be used to import materials for manufacturing products for export will affect their ability to compete with competitors.

· For companies that are debtors of foreign lenders, having an offshore account is often required for repayment purposes.

Thus, the SBV goals could be accomplished by different means (see the next column).


	The SBV should provide exemptions from obtaining approval for certain types of companies.  These include trading companies, export-oriented companies and companies with foreign loans.  These companies would be expected to notify the SBV regarding the opening of offshore bank accounts and report on the operations. Further, failure of notice/report should be a criminal offense.

	74)  Buying USD

	
	
	There are too many documents requested to justify the need to buy USD. 


	Every company should be able to buy any currency. This is another signal sent to Europe to show that making business in Vietnam is very hard.



	75)  
Increase of equity capital
	Law on Credit Institutions
	National Assembly
	When General Shareholders Meeting of Joint stock Banks issues Resolution on increase of equity capital (charter capital) in accordance with the Law on Credit Insittutions and Enterprise Law, it is requested by the State Securities Commission to amend the Resolution in accordance with the Securities Law that: Issuance of shares to the public
	Only notification is needed instead of obtaining a permission from the SSC;

If obtaining a permission is a must, the words “increase of charter capital” should be accepted without picking holes in the wording while it is not the enterprise’s fault (the SSC’s written approval may include both of these wordings)

	76)  
Approval of members of BOM and Control Board, and General Director
	Law on Credit Institutions
	National Assembly
	The Law requires these positions must be approved by SBV, but it does not mean that there must be two approvals (before and after election or appointment) as provided in SBV’s guiding documents
	Should specify conditions instead of approval requirement. If violating the regulations, SBV may request such positions to be revoked;

If do not revoke the approval requirement, should immediately revoke the second approval. Should choose only one approval requirement either before or after the election or appointment

	77
Procedures for account opening
	Decision 1284/2002/QD-NHNN
	SBV
	This Decision stipulates that the person who opens an account must be an adult, and in all cases where a minor wants to open an account must do so through a representative. Meanwhile, SBV’s regulations on saving deposit procedures are more open and appropriate whereby persons of 15-18 years old may perform transactions by themselves without having to do so through a representative if they have their own assets and can prove the same. These regulations on account opening procedures make Commercial Banks perplexed when opening accounts for workers from 15 years old (the age with the right to engage in labor relations according to the Labor Code) to 18 years old working in enterprises paying salary via bank account.
	Suggest to amend this regulation in line with the regulation on saving deposit whereby persons of 15-18 years old may open bank accounts without having to do so through a representative if they have own assets or have engaged in labor relationship.

	78)  
Tendering procedures
	Law on Tendering
	NA
	The Law on Tendering provides the concept of State capital including capital of foreign[-invested] enterprises (enterprises with more than 50% State capital) and require that all investments and procurements of foreign[-invested] enteprises (FIEs) must comply with the Law on Tendering. This is totally unreasonable. Owners of FIEs, beside the State, also include other members and shareholders contributing capital, as such cannot see capital of FIEs as State capital as interpreted by the Law on Tendering. This regulation has made FIEs’ investments and procurements very inflexible and numerous losses of investment and business opportunities. Meanwhile, enterprises with 50% of State capital or less do not have to comply with the provisions of the Law on Tendering.
	Suggest to amend this concept of State capital in the Law on Tendering, whereby the concept of State capital would not include FIEs’ capital. Or suggest to amend the concept of FIEs in the Enterprise Law in consistent with the nature of ownership of these enterprises.


IMPORT/EXPORT

	Problem/permit/license title


	Issued under 

(legal basis)
	Issuer
	Explanation/why it’s unnecessary
	Alternatives and Suggestions

	79)  Import Licensing

	Circular No. 17/2008/TT-BCT, which is based upon Decision No. 24/2008/QD-BCT 
	MOIT 
	In addition to the import licenses being illegal under the WTO Import Licensing Agreement, no justification for the import licensing regime has ever been given since it was announced in August 2008. It seems only designed to impede imports.  The detailed requirements and documentation cause significant slow-down of imports of the covered products.
	It is illegal and unnecessary.  The measure should be withdrawn.

	80)  Import and Registration of Vehicles

	Official Letter No. 2573 dated 22 June 2001 of Vietnam Customs providing procedure for importation of vehicles in terms of CKD2 kit, which causes confusion with the registration regulations under the Circular 15 issued by the Ministry of Police dated 08 December 2000.


	Ministry of Police
	These two legal documents are unclear and not entirely consistent.  As a result, the police offices who are in charge of vehicle registration have been making trouble for vehicle owners by requesting original copies of customs clearance documents which the  automaker (e.g. Ford Vietnam or Toyota Vietnam) cannot provide for all customers.


	The Ministry of Police could issue another legal document (it may be a Circular) providing more detailed and appropriate guidance on procedure for vehicle registration.

Original purchase receipts should be sufficient for registration of automobiles registered in Vietnam.  Police should be able to provide registration of vehicles regardless of whether they are imported or purchased in Vietnam.

	81)  Inconsistent treatment of goods in terms of import valuation by Customs vs. transfer pricing valuation by Tax Office Authorities

	Law on Import/Export Duties; Law on Enterprise Income Tax


	
	Valuation of raw materials and components for customs duties purposes may be raised by the Customs authorities under the Law on Import Export Duties at the import stage.  However, the same goods may be devalued by the tax office in its determination of allowable business expenses for purposes of calculating profits tax in accordance with transfer pricing rules.  This can result in inconsistent valuations, since the authorities may not co-ordinate with each other, and the result is double taxation.


	The Customs and Tax authorities should have a common valuation approach, and in the event of inconsistencies in their respective determinations, a resolution mechanism should be established so that a single fair price will apply for both purposes.



	82)  Decision No. 10/2006/QD-BTM dated 01/06/2006 of the Ministry of Trade

	
	
	The procedure requests to supply the authorities with a list of HS codes for all products which are intended to be imported, to check whether some of these goods are forbidden in Vietnam. This check is and can be done by customs anyway, so a pre-check is not really necessary, as long as the companies are aware of the list of forbidden goods. Preparing the list is time consuming, and in case a company wants to introduce a new product to the Vietnamese market, it takes a long time and fairly high cost to register. Not having this regulation will allow easier introduction of new products to Vietnam and will be of an economic and ecological benefit to Vietnam.

I can’t provide a legal document code for the following, but the regulation that a company is only allowed to have one company chop is also very difficult to handle once the business has grown above 
	

	
	
	
	the size of a family operation.
	

	83)  Custom clearance procedures - sales contract is required

	Circular 112/2005/TT-BTC, dated December 25th, 2005

	Ministry of Finance
	Contract between importer and exporter is not always available, for examples, warranty return shipments, consignment shipments, interco transfer.


	Completely remove the requirement of a contract.  Rely on post audit entry and payment document to verify the transaction.



	84)  Custom procedures between export process enterprises and domestic enterprises 

	Official Letters 6690 /TCHQ-GSQL and 7152/TCHQ-GSQL issued by the General Department of Customs issued on November 28th, 2007


	General Department of Customs

	Why do EPEs and domestic enterprises need to carry out complex and time consuming customs procedures while documents such as red invoice, contracts, bank payment documentation can support well the control purposes?


	Remove the customs procedures between EPEs and domestic enterprises.  Rely on contract, invoice, and payment documentation for control purposes.



	85)  Customs clearance procedures - commercial invoice and packing list are required to be original copy with signature of the issuer
	Circular 112/2005/TT-BTC, dated December 25th, 2005
	Ministry of Finance
	Most shipping documents nowadays are generated from systems without signature.  Apart from this, why is the signature required where it is impossible for local customs officer to authenticate that signature?  For export processing enterprises, which are not subject to VAT and import duty, this requirement is particularly unnecessary. 


	Accept system generated copies of commercial invoice and packing list.  Rely on post entry audit and payment document. 



	86)  Automatic import license

	Circular no. 17/2008/TT-BTC dated 12/12/2008
	Ministry of Industry and Trade
	Some requested documents for license application are not reasonable in some specific cases, such as: 

– The request of presenting  bill of lading when apply for the license is very hard to realize for air shipment. The reason is  bill of lading is only issued once the goods are loaded on the airplane, means the goods will arrive Vietnam in 1-2 days while regulated lead time for license application is 5 working days. So the goods must be stayed at the airport to wait for license issued, leading to the costs of importer will be increased. 

– The request of presenting letter of payment confirmation from the bank is very hard to realize for the shipment with payment term “ TT after”, especially in the current situation of serious USD shortage.
	It should be adjusted as below : 

-  For shipment imported by air, when applying for the license the importer can submit a letter to warranty that  bill of lading will be presented afterward. 

-  For shipment with payment term of “ TT after”, when applying for the license the importer can submit a official letter to warranty that payment confirmation letter from the bank will be presented afterward.

	87)  Issuance of Quality Inspection Certificate of Imported Special-Use Motorcycles
	
	Viet Nam Register


	The above mentioned procedure is not  effective and is also timely and costly for Import Enterprises (now it takes around one month for an official approval instead of one or two days as it did in the past).


	This procedure should be withdrawn and the relevant Assessment Authorities should define and confirm the origin of imported goods and ensure the declaration of tax amount for these goods. 



	88)  Requirement of prior approval from the Ministry of Industry and Trade (“MOIT”) for foreign owned companies applying for supplementation of importing right (without distribution of and trade in goods) is exempted under Decree No. 23 and Circular No. 09 (as defined below).  Meanwhile, it is not exempted under Decree No. 108 (as identified below) because the importing right is classified as a conditional business.

	- Article 5.3, Decree No. 23/2007/ND-CP Providing Detailed Regulations to Implement the Commercial Law Regarding Purchase and Sale of Goods and Activities Directly Related to the Purchase and Sale of Goods by Enterprises with Foreign-owned Capital in Vietnam ("Decree No. 23").

- Article II.1.b, Circular No. 09/2007/TT-BTM Providing Guidelines to Decree No. 23/2007/ND-CP Providing Detailed Regulations to Implement the Commercial Law Regarding Purchase and Sale of Goods and Activities Directly Related to the Purchase and Sale of Goods by Enterprises with Foreign-owned Capital in Vietnam (“Circular 09”).

- Article 52.2.đ and Appendix III, Decree No. 108/2006/ND-CP Providing Detailed Regulations to Implement a Number of Articles of the Investment Law (“Decree No. 108”).


	- Decree No. 23 is issued by the Government of Vietnam on 12 February 2007.

- Circular No. 09 is issued by the Ministry of Trade on 17 July 2007.

- Decree No. 108 is issued by the Government of Vietnam on 22 September 2006.


	It’s time consuming.  Due to this inconsistency, the provincial Department of Planning and Investment (“DPI”) normally still requires MOIT’s prior approval before supplementing the business into the Investment Certificate.  This makes the time for amending the Investment Certificate much longer than required, sometimes it takes even months for MOIT to respond to DPI.


	The requirement of getting approval from relevant functional authorities is still necessary in order to manage other conditional business sectors.  However, the legal basis for the importing right to be exempted from MOIT’s prior approval (in case the foreign owned company applies for the importing right without distribution of and trade in goods in Vietnam) is available, therefore, the Government should make a linkage between the two decrees so that the regulation as provided for in Decree No. 23 prevails.



	89)  Where foreign owned companies apply for an importing right in supplementation to their current business lines, the Ministry of Industry and Trade (“MOIT”) requests the investment management authority to narrow these companies to a single or small list of products that match with their current business lines.

	- No legal basis, but MOIT took its own discretion to consider
- Letter No. 2332/BCT-KH

	Issued by MOIT on 20 March 2009.

	There is no legal basis for MOIT to provide this restriction.  It’s restricting the ability of trading companies to take advantage of market opportunities as they arise by restricting their trading rights to a single or small list of products.  This hurts competition and competitiveness.

	This letter is responsive to the Hanoi Department of Planning and Investment (“HAPI”) regarding one specific case, however, it can be a bad precedent for HAPI as well as other provincial Departments of Planning and Investment (even for MOIT) to take to consider other cases.  MOIT should allow for general trading rights in non-restricted, non-sensitive goods or at least in goods applied by the companies.



INTELLECTUAL PROPERTY
	Problem/permit/license title


	Issued under 

(legal basis)
	Issuer
	Explanation/why it’s unnecessary
	Alternatives and Suggestions

	90)  “Notarization” Requirement for Power of Attorney

	Article 23.2 of  No. 105/2006/ND-CP Making detailed provisions and Providing Guidelines for Implementation of a number of Articles of the Law on Intellectual Property regarding Protection of Intellectual Property Rights and State Management of Intellectual Property.


	Promulgated by the Government on 22 September 2006.


	It is costly, time consuming and wasteful for IP owners to require a Power of Attorney to be notarized, legalized, consularized, translated and again notarized.  This process costs hundreds of dollars, and it takes weeks or even months in some countries and dramatically lengthens the time it takes to perform even the simplest administrative tasks. In practice, in IP infringement cases, the infringing acts need to be stopped and dealt with immediately.


	Vietnam can dramatically and immediately improve the business environment by acceding to the Hague Convention of 5 October 1961 Abolishing the Requirement of Legalisation for Foreign Public Documents (Hague Apostille Convention).  The Hague Apostille Convention facilitates the circulation of public documents executed in one State party to the Convention and to be produced in another State party to the Convention. It does so by replacing the cumbersome and often costly formalities of a full legalisation process with the mere issuance of an Apostille (also called Apostille Certificate or Certificate).  

For more information see: http://www.hcch.net/index_en.php?act=text.display&tid=37.



	91)  Termination of validity of protection titles (particularly, the issuance of notice of refusal rejecting requests for termination of validity of protection titles)

	Article 95.4 of the Law on Intellectual Property


	National Assembly, 29 November 2005


	The notice of refusal is essentially an administrative decision which does have effects on the legitimate rights and interests of requesters. The requesters, thus, shall have rights to file an appeal to this notice. However, a “notice” is not the subject matter of an appeal according to the laws on appeal and denunciation. 


	We suggest replacing “notice of refusal” with a “decision of refusal” so as to conform with the laws on appeal and denunciation. 



	92)  Invalidation of validity of protection titles (particularly, the issuance of notice of refusal rejecting requests for invalidation of validity of protection titles)

	Article 96.4 of the Law on Intellectual Property


	National Assembly, 29 November 2005


	The notice of refusal is essentially an administrative decision which does have effects on the legitimate rights and interests of requesters. The requesters, thus, shall have rights to file an appeal to this notice. However, a “notice” is not the subject matter of an appeal according to the laws on appeal and denunciation. 


	We suggest replacing “notice of refusal” with a “decision of refusal” so as to conform with the laws on appeal and denunciation. 



	93)  License for industrial property agent 

	Art. 58(2) of Decree No. 63/CP dated 24 October 1996 (amended by Decree No. 06/ 20001/ND-CP dated 1 Feb. 01)
	National Office of Industrial Property (NOIP) 
	This requirement severely impacts Vietnamese and foreign law firms that seek to represent their foreign clients in industrial property (IP) matters.  Our understanding is that by retaining the right to issue licenses, the NOIP hopes to protect IP owners from being misguided by inexperienced or unskilled lawyers.  The above goal can be readily achieved without a NOIP license as:

· Vietnamese laws already provide administrative and criminal sanctions for those who misguide clients while submitting IP applications to the NOIP;

IP is only one among many fields in the Vietnamese legal system.  IP service provision is but one type of legal service.  If individuals providing legal services are already licensed by the Ministry of Justice and the Bar Association,
 then they should be entitled to represent clients in all fields of law, including IP law.  Requiring the founders of IP agencies to possess a NOIP license seems to be contrary to the Commercial Law.

It is further noted that under the current system, only former NOIP officials have been granted industrial property agent licenses.  This appears to demonstrate a degree of interconnection that may not be healthy for the objective administration of State functions in this area.


	Instead of requiring all agents to be licensed by the NOIP before establishing an IP agency, the NOIP should limit the scope of license only to “patent attorneys” (not to other IP sub-fields such as trademark, copyright or industrial design), as regulated in most other countries.

	94)  License for disseminating Vietnamese copyrighted works abroad

	Art. 8 Decree No. 72/2000/ ND-CP dated 26 December 2000
	Ministry of Culture and Information (MOCI)
	This requirement severely impacts companies that wish to export their works through the Internet, especially software companies or multimedia companies (including MP3 audio files and online streaming video). 

It significantly undermines Vietnam’s prospects for developing in the area of e-commerce, the development of the software industry in Vietnam and harshly delays the export procedure of copyrighted works at the border.  

In addition, it is impossible to enforce with respect to works sent via the Internet.  

Reportedly, by retaining control on the dissemination of works abroad, the MOCI seeks to prevent ‘immoral’ or ‘scandalous’ works from being distributed outside of Vietnam (Civil Code, Art. 749).  While this goal is legitimate to prevent a minority of inappropriate works, it substantially impacts the majority of works that are not politically sensitive, and discourages foreign investment in Vietnam’s software industry.  


	Instead of requiring all works to be licensed by the MOCI before dissemination abroad, Vietnam should qualify dissemination of particular types of works as criminal offenses and empower enforcement officers to investigate in cases where there may be bona fide concerns.  

Perhaps MOCI’s goals can be achieved without such a license.  The Civil Code, Media Law, Publication Law and Internet Regulations already outlaw such works and impose certain administrative sanctions while the Criminal Code also specifically refers to the distribution of certain works that are deemed to be “social evils” as constituting a criminal offense.

	95)  Issue of IP enforcement

	Intellectual Property Law 2005
	National Assembly


	· Intellectual Property Law was issued in 2005 that requires a separate newly formed body (instead of NOIP) to conclude whether there is an IP infringement.  The name of that body is Intellectual Property Institute (Vien So Huu Tri Tue).

· Yet such institute was only established in 2008

· Until today in 2009 such institute is still not operational.

· Result is: difficulty for companies (especially companies with large IP assets and trademarks) in protecting their IP rights due to the lack of a body to conclude on IP infringement.  In the lack of such conclusion companies cannot have their IP rights enforced in reality. Double admin work causing delay and time consuming to investors: (i) obtain branch licence from provincial licensing authorities; and (ii) amend Investment Certificate which again require a separate application dossier including amending Charter.


	Accelerate the operation of the Intellectual Property Institute as a matter of urgency, or giving back the right to conclude on IP infringement to NOIP.




LABOR & EMPLOYMENT

	Problem/permit/license title


	Issued under 

(legal basis)
	Issuer
	Explanation/why it’s unnecessary
	Alternatives and Suggestions

	96)  Registration of salary scale with the local labor authority.

	Article 57 of the Labor Code, and implementing regulations of the Government and MOLISA on salary.


	National Assembly, Government, and MOLISA
	Until now, there is no clear guidance on how to establish a standard salary scale for enterprises in general and foreign invested enterprises in particular. That leaves much discretion to the local labor authority. There have been examples where the company was able to register salary scale at one labor authority of one province; but the labor authority of another province refused to register the same salary scale.  Some authorities have requested foreign invested enterprises to follow the format of salary scale applied to State-owned enterprises. We think that salary information is sensitive to enterprises. Most enterprises do not want to reveal their salaries. The Government should not require the enterprises to register the salary scale. The compliance with regulations on salary payment  can be checked through labor audit or reporting when there is evidence of non-compliance.


	

	97)  Notification to local labor authority for those expats who are exempted from work permit requirements.

	Article 9 of Decree No. 34/2008/ND-CP of the Government dated 25 March 2008 on recruiting and managing foreigners working in Vietnam.


	Government


	According to Article 9 of Decree No. 34, if foreign employees are exempted from work permits, the Company must notify the local DOLISA seven (07) working days prior to the date that the foreign employees start working in Vietnam, except for the case of urgency, the notice can be done within 30 days from the date that the foreigners start working in Vietnam. The notification dossier is, however, almost the same as the application for a work permit. This is too burdensome and unnecessary when the exemption should be more relaxed than the work permit requirement. 


	We think the notification is necessary to ensure compliance. However, the notification dossier should be much simpler and should include only a form of notification, to encourage compliance from enterprises.



	98)  Registration of representative offices’ employees with FOSCO (for representative offices in Ho Chi Minh City)

	Although it has been a long-established practice, there is no clear legal basis for this.


	
	We understand that in the past, all Vietnamese employees of representative offices, foreign organizations operating in Ho Chi Minh City  must be recruited through FOSCO and “seconded” to representative offices/foreign organization to work. With the effect of Decree 85/1998/ND-CP dated 20 October 1998 on selection, usage, and management of Vietnamese employees working for  representative offices, foreign organizations in Vietnam (as amended), the representative offices, foreign organizations can enter into employment contracts directly with Vietnamese employees . Now, the representative offices can recruit their own employees, however, they still have to “register” these employees via FOSCO through a labor supply contract. There has been some cases where the registration was not required, but the practice is inconsistent. We think that there is no legal basis for such registration with FOSCO and this procedure should be abolished. 


	

	99)  Usage of MOLISA labor contract template.

	Circular No.21/2003/TT-BLDTBXH dated 22 September 2003 on labor contract.


	MOLISA
	In 2003, MOLISA issued a labor contract template and provided in Circular No. 21 that all labor contracts must follow such template. However, that template is very simple and lacks  a lot of important information that enterprises may want to put in a labor contract, especially labor contracts for managerial employees. Now, although MOLISA confirmed verbally several times that enterprises do not need to follow such template, several local labor authorities still request enterprises to do so. We think that the requirement of following this labor contract template is unnecessary and out-of-date and should be abolished. The laws should only require the contents which must be provided in a labor contract, and let enterprises use their own contracts, as long as the contracts’ terms and conditions comply with Vietnam’s labor laws.


	

	100)  Notification in case of unilateral termination and layoff due to restructuring.

	Articles 17, 38 of the Labor Code
	National Assembly


	The Labor Code requires enterprises to notify the local labor authority before laying off employees due to restructuring or unilaterally terminating employees. This is unnecessary because we already have labor dispute mechanisms and labor law violation reporting channels for employees if they want to challenge the employers’ decisions. The notification is too burdensome for enterprises. This is especially true when there is no deadline for the local labor authority to reply; and from the labor authority’s perspective, it was an “approval” rather than simply a notification; and there is no clear guidance on what enterprises must provide in the notification process. There were cases where the labor authority took too long to reply, and requested too many documents. This can put enterprises in a passive situation and discourage their compliance.


	

	101)  Application for work permit for General Director and Chief Representative

	Decree No. 34 on management of foreign employees in Vietnam.


	Government


	Under the old laws, General Director and Chief Representative were exempted from work permit requirement. Under Decree No. 34, they have to apply for work permit. We think that these people should continue to be exempted from work permit requirement.


	

	102)  Requirement to hire local staff of representative offices and branches of foreign companies only through designated State-owned “Service Companies”.
	Labor Code (as amended); Decree No. 85/1998/ND/CP dated 20/10/1998 and Decree No. 75/2001/ND/CP dated 19 October 2001
	Ministry of Labor, War Invalids and Social Affairs

(MOLISA)
	Foreign investment enterprises (FIEs) are allowed to directly recruit and employ eligible Vietnamese staff.  Representative offices and branches should not be discriminated against.  They should be able to choose to use service (State and privately owned) companies if they desire human resource management services.
	Allow direct recruitment and hiring of eligible Vietnamese personnel in accordance with the Labor Code.
Service companies should continue to offer payroll and tax/benefits declaration services for small companies and offices, and private companies should be licensed to provide this service.

	103)  Registration of Collective Labour Agreements 

	Article 47 Labour Code
	National Assembly
	Agreement is valid only from registration.
In many enterprises where the workers have chosen not to form a union there is no authorized representative to sign this important document.  This gives rise to uncertainty and disputes in labor relations.
	Make agreement valid from signing, copy to provincial labour authority for their information only.  If any provisions are later found to be inconsistent with the law, they should be invalid and unenforceable.  If the employees have not formed a union and therefore can not sign the CLA, then a representative elected by a majority of the workers should have the legal authority to sign for them.


	104)  Registration of Vietnamese employees sent overseas for training and payment of related deposit.

	Law on sending Vietnamese employees to work overseas, Decree 126/2007/ND-CP.


	National Assembly, Government.


	The law provides that if a company sends its employees overseas for training, it must carry out the registration with the local DOLISA if the training duration is less than 90 days and with MOLISA if more than 90 days .  In addition, the company must pay a deposit equal to 10% of one-way airfare to the relevant country.  While it is fine to do the registration, why can’t all the registrations be done with the local DOLISA instead of MOLISA?   Further, if an MNC sends its employees to other factories in their system in other countries for training, why does it need to pay a deposit?  


	All registrations should be done with the local DOLISA to save time and cost.  Remove the deposit requirement at least to MNCs which send their employees overseas for training within their factory system.



	105)  Working permit for a new Chief Representative

	
	Department of Labour, Invalids and Social Affairs
	The requirement to register the new Chief Representative for an existing Rep Office  with the Department of Industry and Trade first before applying for the work permit for the new Chief Rep.


	I agree that this requirement is legal, but I don’t agree that it should be necessary. It should be changed, e.g. to the registration with the Department of Industry and Trade being an internal part of the application procedure for a work permit.



	106)  Work permit for foreign laborers working in Vietnam 

	Circular No. 09/TT- BLDTBXH dated March 18, 1997 of the Ministry of Labor, War Invalid and Social Affair guiding the implementation of issuance of Working Licenses (for foreign laborers working in Vietnam)
Decree No.105/2003/ND-CP of September 17, 2003 detailing and guiding the implementation of a number of articles of the Labor Code regarding the recruitment and management of foreign laborers working in Vietnam
DECREE No.93/2005/ND-CP on amendment of and addition to a number of articles of Decree No.105/2003/ND-CP of the government dated 17 September 2003 providing detailed regulations and guidelines on implementation of a number of articles of the labour code with respect to employment and administration of foreign employees working in Vietnam
Circular 04/2004/TT-BLDTBXH dated 10/3/2004 guiding the implementation of some articles of Decree 105/2003/ND-CP dated 17/9/2003 detailing and guiding the implementation of a number of articles of the Labor Code regarding the recruitment and management of foreign laborers working in Vietnam
Circular 24/2005/TT-BLDTBXH dated 26/9/2005 of the Ministry of Labor, War Invalid and Social Affair amending and supplementing a number of points of Circular 04/2004/TT-BLDTBXH dated 10/3/2004
Decree No, 113/2004/ND-CP dated April 16, 2004 of the Government sanctioning administrative violation on labor
Decision No.54/2005/QD- BTC dated August 04, 2005 of the Minister of Finance stipulating fees on issuance of working license for foreign laborers working in Vietnam.
	
	If the foreigner already named on the Office License it already meant that he has the capacity to work as on behalf of  the company as a leader so if ask for the work permit in this case just like we have to do such as a double work.


	

	107)  Work permit for members of the Board of Members of limited liability companies

	Article 9 Decree No. 34/2008/ND-CP 


	Issued by the Government on March 25, 2008


	Article 9 of Decree No. 34 provides for cases where foreigners are exempt from a work permit including, among others, (i) foreigners who are “members” of multi-members limited liability companies; (ii) foreigners who are “owners” of single-member limited liability companies; and (iii) foreigners who are members of the board of management of a joint stock companies.  Under the Enterprise Law, “members” of multi-members limited liability companies and “owners” of single-member limited liability companies which are organizations will appoint authorized representatives to present them to seat on the Board of Members or be the Chairman of  subsidiaries in Vietnam.  However, there is no further explanation in the form of a legal normative document on whether “members” and “owners” mentioned in Article 9 of Decree No. 34 above mean “authorized representative(s)”.  Instead, there are some dispatches from the MOLISA which are not legal normative documents responding to questions of some boards of management of industrial zones on which the MOLISA guided that only members and owners who are individuals are exempt from work permits.  However, in practice, we understand that the implementation of Article 9 of Decree No. 34 is inconsistent.  Specifically, in some provinces, the relevant authorities still opined that members of Board of Members are exempt from work permits in accordance with Article 9 of Decree No. 34.

We also support the opinion that members of Board of Members of limited liability companies are exempt from work permits because members of the Board of Members are not working for the companies on a basis of employment relationship but they act on behalf of the owners.  In addition, the role of members of the Board of Members is quite similar to members of the Board of Management of joint stock companies.  Therefore, logically speaking, members of the Board of Members should be also exempt from work permits as members of the Board of Management.


	Foreign Members of the Board of Members and others who are exempt from Work Permit requirements should be exempt from Work Permit requirements, regardless of whether they hold other positions, such as managerial positions, that do require Work Permits.

	108)
Work permit for foreign employees in Vietnam
	Documents of foreign employees necessary for the application procedures for Work Permit in VN (graduation degrees, criminal record, etc.) in foreign languages are required to be legalized/consularized at that country’s Consulate (coutry of nationality of the foreign employee) in Vietnam. After that, these documents must be once again legalized/consularized at HCMC Foreign Department before being translated into Vietnamese and notarized.
	SOLISA
	
	This process can be replaced by letting Vietnamese Consulates in foreign countries to both legalize/consularize and translate/notarize. This may the process will be simpler and more effective with less cost and time.

	109)  
Labor registration with Departments of Industry and Trade
	
	Departments of Industry and Trade (DOIT)
	HCMC DOIT: to register labor increase or reduction, we have to submit documents which we already submitted when registering personal tax code with HCMC Tax Department/ Trade Department.

Hanoi DOIT: to register labor increase or reduction, we have to persnally submit the dossiers by hand; we are not allowed to send through the mail.
	HCMC DOIT: we suggest the Tax Dept and Trade Dept to discuss and share information with each other in order to reduce the paperwork for the employees and employers.

Hanoi DOIT: we very much appreciate that Hanoi DOIT accept dossier submission by mail.



 MINING & MINERAL RESOURCES

	Problem/permit/license title


	Issued under 

(legal basis)
	Issuer
	Explanation/why it’s unnecessary
	Alternatives and Suggestions

	110)  (1) Approval of quarry rehabilitation plan  (2) Waste water discharge license

	
	Ministry and Department involved are Ministry of Natural Resources and Environment (MONRE) and its provincial departments (DONRE)
	(1) Vietnamese legislation requires MONRE to approve quarry rehabilitation plans.  We submitted ours 3 years ago to MONRE but it is not yet approved as MONRE believes that it does not fall within its competence to do so.  Within MONRE, an audit department is in charge of verifying that relevant companies have approved quarry rehabilitation plans and penalizes those that don’t whilst MONRE itself keeps declaring it is has no competence to approve.  (2) MONRE and existing environmental laws require a waste water discharge license for discharging treated waste water into public drainage and/or a river.  Responsibility for issuing such license is the provincial DONRE.  When asked, provincial DONRE has no knowledge of such license and on what criteria it should be issued.  
	(1)  The government should instruct MONRE of its competence under the law to review and approve quarry rehabilitation plans.  (2)  MONRE should connect with DONRE at provincial levels and provide relevant instructions to review applications and issue license to discharge treated waste water.  



	111)  Mining License on Natural Minerals being Common Construction Materials

	Article 41.3 of Law on Amendment of and Addition to a number of articles of the Mineral Law


	National Assembly
	Pursuant to this regulation, if projects or family households mine minerals being common construction materials within the scope of an area of land used projects or family households in accordance with the Law on Land, where the mined products do not service construction by such family household and project, they must apply for a Mining License. 

It is a fact that this above mentioned procedure causes a lot of difficulties for enterprises and individuals as well as slowing down the progress of projects by requiring a mining license for the construction process including smoothing the surface, digging foundation if the family households or projects mine minerals, such as, sand, stone, gravel, except where these mined above products are served for their construction purpose only.


	The Law should stipulate clearly that if the projects or family households mine minerals being common construction materials in construction activities, they shall not have to obtain a Mining License.  



	112)  Several Local permits for mining operations already licensed at the national level.

	Issued under: Article 49, 51 Decree 76, Detailing the Implementation of the Mineral law (amended) (Decree 76)

	Ministry of Industry
	The Ministry of Industry (MOI) is the primary State body charged with overseeing mineral resources in Vietnam
. The Ministry is empowered to manage all aspects of the mineral sector, ceding authority to provincial People’s Committees only in the matter of small-scale mining by local Vietnamese concerns. While the People’s Committees of provinces are not authorized to issue mineral licences to foreign investors, nonetheless, the provincial People’s Committees have authority in several areas critical to mining activities. 

First, the boundaries of an area covered by a mineral license must be approved by the local People’s Committee
. 

Second, provincial authorities administer and enforce environmental, labour, and land legislation in their respective territories
. 

Finally, although Decree 76 charges the MOI (through the Department of Geology and Minerals) with the duty of evaluating license applications, it also provides that the relevant PPC must be consulted whenever a feasibility study is to be evaluated
.

The above legislative authorities provide the PPC with de facto vetoes over investment projects in the mineral sector.
	Alternative approach:

It is recommended that the Investors do not have to negotiate with two levels of governments to apply for and be granted mineral licenses. Ideally, the Investors should only deal with central authorities in most matters related to licensing process, and deal with provincial authorities in matters relating to the implementation of licensing terms such as labour, environment, and land use; matters that are already delineated in the Mineral Regime. This suggested process is based on the workable administrative framework of the petroleum sector where the Investors do not have to deal with local authorities to be granted concessions; they only deal with Petro Vietnam and central authorities.

Foreign investors (the Investors) should not have to deal with both central authorities and provincial authorities, on equal measures, to obtain mineral licenses. Investors prefer “one stop shopping” to “one stop leading to other doors”.



	113)  Separate licenses for exploration and exploitation of mineral resources

	Clause 2 of Article 15 of Decree 76

	Government
	Why should it be consolidated?

In respect of the mineral sector, the ML and the FIL apply concurrently and each of these laws must be complied with. Unfortunately, their application has not been consolidated and streamlined.  Instead of a “one-stop shopping” system, the Investors have to obtain at least two separate licences from two separate ministries, the MOI and the Ministry of Planning and Investment (MPI), in order to access some mineral activities. 

For one, there should be one type of investment license, issued by MPI, governing all mineral activities. 

At present, exploration activities are outside the scope of Foreign Investment Law (FIL). This effectively denies the Investors’ investment during the exploration stage thee benefits and protection offered by the FIR. This lack of protection adds further unnecessary risks to an endeavour that is by nature already burdened with large capital and commercial risks. 


	The application of the Mineral Law (ML) and the Foreign Investment Law (FIL) should be streamlined and consolidated.

There should be one type of investment license, issued by MPI, governing all permissible mineral activities.

Administrative reform needed: Streamlining the concurrent application of the ML and the FIL in the mineral sector.

It is recommended that some forms of FIR recognition applied to exploration activities. One suggested solution, which was presented to the Private Sector Forum in June 2000.

Once the exploration stage had finished, if the investor or investors wished to proceed to the extraction stage, an application for a mining permit would be made as well as an application for an extension of the investment licence for the period of mining. The extended investment licence would contain conditions no less favourable than those in the original investment licence. It would be at that stage that a detailed feasibility study would be lodged as part of the application for the mining permit and the extended investment licence.

The proposal suggests a two-staged investment licence process for foreign investors in the mining industry. The first stage was that an investment licence is to be issued for the period of the exploration permit. The application for this investment licence would be accompanied by an economic and technical feasibility study in respect of the exploration stage only. The investment licence would set out the term of the investment licence, taxation treatment of the company (including royalties payable on minerals) and other basic rights and obligations of the company. 



	114)  Lack of national registry of mineral titles

	Administrative implementation of Article 19.1, Decree 76


	Government
	The lack of a national register of mineral titles is a great hindrance for the Investors to know which areas are “open for business. “ Informal and formal access routes to such information and data are difficult and the official disclosure of which are subject to stringent access controls. It is “bad business” for everyone, to find out at the 11th hour that the area they have applied for an exploration license is “off limit” after having incurred considerable costs, time and energy; unfortunately, this appears a common experience and show little signs of improvement.

At this office, Investors require easy and rapid access to certain information, which include: 

Maps showing all area restricted from mineral activities (the reason for the restriction need not be indicated on the map). 

Maps showing areas already covered by existing exploration or mining licenses, and –with the boundaries defined by coordinates

With areas that are still “open for business”:

Topographic maps at various scales.

Historical geological reports and data.

Air photos of areas of interest.

Maps showing known mineral occurrences. 

These information must be readily available in a central agency, for free or at minimal costs. 


	There is a definite the need to establish a comprehensive Registry of Titles and Information office to be available to the public in map form. 

More openness in terms of access to official geological data and geological sites. 

Consistently, one of the top five criteria for a mineral investment decision is mineral prospectively. Vietnam has a high mark in this regard. Where it fails is to let the world knows that it has it.

As a result of lack of available geological information, little is known about geological potentials of the country. Although various government bodies have compiled extensive geological data, most reports are not translated and not disseminated widely. This is due to a restrictive policy in terms of access and dissemination. This is counter-productive and does not allow the full use of geological works done by Vietnamese experts.

Currently, unless one is a license holder, one won’t be able to have access to official geological data or the access is severely restricted. In many instances, one can only read but won’t be allowed to photocopy reports or maps (the voluminous sizes of most of the reports effectively deter the tasks of reading and taking notes). 

This is a serious impediment to applicants for prospecting and exploration licenses to know accurately or adequately what and where to apply. Since the particulars of the application require detailed information and serious commitments from the Investors later on, incomplete data and information creates inaccurate projections and proposals. These problems might be alleviated if applicants are allowed to have full access to the government‘s existing geological archive and prospective sites as a license holder would. 

Furthermore, the rights of the holders of all types of mineral licences include the use of geological data and information compiled by the government. Fees must be paid for the use of this information with foreign investors paying a much higher rate than their Vietnamese counterparts. Currently, these fees are still high.

Any new fee schedules should balance the objective of recovering at the front end the costs of the Government’s expenditure on geological works to compile data, which at the moment seems to be the overriding factor, with putting geological data to work so that all parties involved, Vietnamese or foreign investors, can reap the downstream benefits. 

	
	
	
	
	

	115)  Timing of Permit issuance 

	Better enforcement of time limits imposed by Articles 15, 26 and 40, Decision 17

	MOI 
	The practice of “sequential consultation” should be discontinued.

Relevant authorities should be required to send out a monthly update on progress of pending license applications.

There is a dire need to abolish the practice of sequential consultation pervasive among relevant central authorities in the mineral sector; this practice - consultation only with “one department or one ministry at a time”- brings the whole process to a halt. 

For instance, relevant central authorities in the mineral sector will not proceed with any of the additional application processing procedures (i.e., consultation with the military, or with the prime minister office) until the approval from the PPC is received; next, consultation with the prime minister office, when required, can be put on the backburner when the opinion of the military has yet to be received; and so on and so forth.

Thus, while the time limits imposed by Articles 15, 26 and 40, Decision 17 are reasonable, the sequential consultation process might prolong the process unnecessarily and no accountability for the delays.
	It is recommended that consultation process be carried out simultaneously among relevant central authorities. 

Lastly, relevant authorities should be required to send out a monthly update on progress of pending license applications. This can be a step in the right direction in better enforcing the time limits imposed; similar administrative and governance measures are needed if the process can inspire further confidence in the Investors that laws and regulations are abided by everyone with no exceptions.



	
	
	
	
	


PHARMACEUTICAL
	Problem/permit/license title


	Issued under 

(legal basis)
	Issuer
	Explanation/why it’s unnecessary
	Suggestions for streamlining Admin.

	116)  Certificate of qualification for trading of pharmaceutical products

	Circular No. 02/2000/TT-BYT 


	Ministry of Health (MOH)
	The investment license is considered as the Certificate of Business Registration , there should be no need to get any further permit to implement the investment license.


	This Certificate should be unify in one certificate on qualification for trading of pharmaceutical products, vaccines and biologicals.

	117)  Certificate on Good Storage Practices of Pharmaceutical Products

	Decision 27/2007/QD-BYT
	MOH


	This permit has similar content as the Certificate on qualification for trading of pharmaceutical products in term of warehouse conditions.


	This Certificate should encompass all aspects on qualification for trading of pharmaceutical products, vaccines and biologicals.

	118)  Certificate on qualification for trading of Vaccines and Biologicals 

	Circular No.04/2000/TT-BYT


	MOH
	This permit has similar content as the Certificate on qualification for trading of pharmaceutical products in term of warehouse conditions.


	This Certificate should encompass all aspects on qualification for trading of pharmaceutical products, vaccines and biologicals.

	119)  MOH Verification of  list of visa number  of Pharmaceutical products to be imported 

	Circular No. 06/2006/TT-BYT
	MOH


	The product is already registered at MOH , and MOH can make the list of visa nos. available at customs who check  imported products.


	MOH should only need to approve the import permit for the non-registered products.



	120)  Verification of promotional material and symposium (“Advertising permit”)
	Information & Advertising regulation # 332/BYT-QD, Feb 28, 1997


	MOH


	The product information has been registered and reviewed by the MOH before issuance of visa number.


	


REAL ESTATE
	Problem/permit/license title


	Issued under 

(legal basis)
	Issuer
	Explanation/why it’s unnecessary
	Alternatives and Suggestions

	121)  Handling of Land Use Rights in cases of enterprise’s dissolution or bankruptcy 

	Article 53 of the LFI and Article 43 of Decree 24 are inconsistent with the Land Law.


	National Assembly 
	Under the Law on Foreign Investment and Decree 24, In the event a foreign invested enterprise is dissolved or bankrupt, the remaining value of the land use rights contributed by the Vietnamese party are included in the remaining assets of the enterprise.  This is a reasonable rule but it is inconsistent with the Land Law, Article 26 of which provides that in such cases, the State will revoke the land use rights.  This would destroy the value of one of the enterprises most important assets for creditors and the other investors.
	The Law on Foreign Investment and Decree 24 reflect the more current policy of the State and are most consistent with international practice and the needs of the Vietnamese economy.  Therefore, the Land Law should be updated to make it consistent with the Law on Foreign investment.

	122)  Obtaining rights to use land or buildings 

	Decree No. 98/2000/ND/CP dated 10/3/2000
	Government 
	The process for obtaining land or buildings for business or personal use is too cumbersome for normal commerce by foreign companies.  

(Noted exceptions: short term rental of office or home within a building  or development pursuant to a "master plan".)
	Allow all land interests to be freely transferable among eligible buyers, with buyer protected against claims which have not been duly  recorded.

	123)  
Notarization of documents on rights of land users
	Land Law No. 13/2003/QH11
	NA
	According to Notarization Law No. 86/2006/QH11 issued by the National Assembly on 12 December 2006, effective from 1 July 2007, legally established private notary offices may notarize documents regarding rights of land users. However, according to 2003 Land Law, documents regarding rights of land users must be notarized/certified by notary public offices (Articles 122.1(b), 126.1(b), 127.1(b), 128.1(b), 129.1(b), 130.1(a) and 131.1(a)). This causes inconsistency in legal documents and creates basis for the officers/officials performing the State management authority regarding land to possibly create diffficulty for land users in exercising their rights, by requesting them to come to notary public offices to have those document notarized.  
	In our opinions, the “notary public” requirement in Articles 122.1(b), 126.1(b), 127.1(b), 128.1(b), 129.1(b), 130.1(a) and 131.1(a)  of the 2003 Land Law should be amended into just “notary”

	124)  
Determination of legal capital when establishing real estate businesses
	(i) Point 1.1.2, Part I of Circular 13/2008/TT-BXD dated 21 May 2008 guiding the implementation of a number of articles of Decree 153/2007/ND-CP dated 15 October 2007 guiding the Law on Real Estate Business (“Circular”); and (ii) Official Dispatch No. 62/BXD-QLN dated 26/8/2008 guiding the procedures for certifying legal capital for registration of real estate business (“Dispatch 62”)
	Ministry of Construction
	Point 1.1.2, Part I of this Circular provides: “Where the contributing capital is in cash, there must be a written certification from the commercial bank permitted to operate in VN with regard to the deposit amount of the founding members. The deposit amount must at least equal to the capital contribution in cash of the founding members and can only be disbursed after the enterprise is issued a business registration certificate.” This regulation was explained more specifically in Dispatch 62 as follows: prior to the enterprise establishment, founding shareholders must deposit at a bank permitted to operate in VN the whole capital contribution in cash as provided in the company’s charter.

This regulation:

- is contrary to the regulation on legal capital of real estate businesses in Art 3.1 of Decree 153/2007/ND-CP dated 15/10/2007 (“Decree 153”).  Art 3.1 of Decree 153 stipulates legal capital as VND 6 billion.

- is not consisent with the provisions on charter capital contribution in enterprises in Art 39.1 and Art 84.1 of the Enterprise Law. Art 39.1 and Art 84.1 of the 2005 Enterprise Law allow members and shareholders of enterprises to make capital contribution in accordance with committed schedule (with respect to founding members of LLC) or within 90 days (with respect to founding shareholders of joint stock companies). This regulation causes difficulties for investors in big real estate projects in which the charter stipulates large amount of capital contribution in cash (possibly up to millions of USD.
	In our opinions, this provision in the Circular should be amended as follows: “Where the contributing capital is in cash, there must be a written certification from the commercial bank permitted to operate in VN with regard to the deposit amount of the founding members. The deposit amount must at least equal to the legal capital stipulated in Article 3.1 of Decree 153/2007/ND-CP minus the value of the capital contribution in kind (if any) and can only be disbursed after the enterprise is issued a business registration certificate.”  We also suggest to repeal Dispatch 62.

	125) Tendering for selection of investors for land using projects
	Circular 03/2009/TT-BKH dated 16/4/2009 guiding the selection of investors to conduct projects which use land (“Circular”).
	MPI
	According to Art 54 of 2005 Enterprise Law, tendering to select investors is required only with respect to important projects which have been identified in the industry master planning and there are two interested investors or more. However, Circular 03/2009/TT-BKH has expanded the scope of projects subject to tendering to include: projects which need to select investors for construction and trading of commercial housing and real property attached with land use rights in accodance with the law on housing, the law on real estate business, the law on land (Part I.I.3). The Circular is not clear on which “projects need to select investors.”

Moreover, the factor “having two interested investors or more” has not yet been clarified in this Circular. “having two interested investors or more” here should be understood as having two or more investors formally send document to the investment project approving authority to ask for investment in that project or has directly (formally or informally) contacted and has worked with that authority? Also, in cases where state enterprises which have land allocated to them by the State for a land use fee (which land use fee is not from the state budget), but do not have the capacity to invest by themselves, must they organize tendering to select investors? Must the use of the value of such land use right go through tendering, especially where the investor has found joint venture partners?  


	In our opinions, first of all, the factor “having two interested investors or more” must be clarified in the Circular. Also, should clarify what is projects need to select investors for construction and trading of commercial housing and real property attached with land use rights, and which projects of commercial housing and real property attached with land use rights are deemed important projects in the industry master planning.


TAX
	Problem/permit/license title


	Issued under 

(legal basis)
	Issuer
	Explanation/why it’s unnecessary, needs abolishing/amending
	Alternatives and Suggestions

	126)  Procedures for application of agreements for avoidance of double taxation

	Circular No. 133/2004/TT-BTC (“Circular No. 133”) and Circular No. 60/2007/TT-BTC (“Circular No. 60”)


	Ministry of Finance


	Both Circular No. 133 and Circular No. 60 stipulate the procedures for application of agreements for avoidance of double taxation (“tax treaties”).  Circular No. 60 which was issued after Circular No. 133 provides that guidelines on tax administration issued before the effective date of Circular No. 60 and not suitable with Circular No. 60 are abolished.

However, the practices of the local tax authorities on which legal normative document should be applied now are not consistent.  The position of the General Department of Taxation in Official Letter No. 278/TCT-CS dated 21 January 2009 (i.e., Circular No. 60 is applied) seems to be different with the position of the Ministry of Finance in Official Letter No. 2492/BTC-TCT (i.e., Circular No. 60 applies to interest income and Circular No. 133 applies to income from capital transfer).  The inconsistent legal basis would give uncertainty for taxpayers that wish to seek eligible tax reduction or exemption in accordance with the tax treaties.

Furthermore, in accordance with Circular No. 60, a foreign tax resident is required to submit a Notification of tax reduction or exemption in accordance with a tax 


	This procedure should be simplified to increase compliance and efficiency by:

· The Ministry of Finance should clarify the legal normative document to be applied.  In our opinion, it should be Circular No. 60 only because Circular No. 60 should replace the procedures provided in Circular No. 133.

· There should be further clarification to Circular No. 60 on the procedures and timeframe from the tax authority to certify the validity of the Notification after the taxpayer submits the Notification.



	
	
	
	treaty to the Vietnamese income paying entity.  Circular No. 60 does not mention whether this Notification must be approved by the tax authority and what would be the procedure and timeframe for the tax authority to approve it.  It will give rise to different practices of the tax authorities and the taxpayer is unsure of how and when the Notification is considered to be valid.
	

	127)  Lack of provisions for tax treatment of single enterprises engaged in multiple activities subject to different tax rates

	EIT Law and its Implementing Regulations
	Ministry of Finance
	An investment project usually has different types of products, and is implemented in different areas.  EIT is imposed on bases of different categories, such as investment area, export ratio, type of product, etc.  However, one investment project is subject to only one EIT rate, regardless the diversity of its products or implementation areas.  This application does not take use of available favorable treatments and discourages investors.


	Legal documents on EIT for investment projects that may be subject to many different tax rates should be issued.

	128)  Tax Holiday 

	
	Ministry of Finance
	Free tax for the first year, 50% reduction for second year after profit on BIT is normally what a company can get as incentive from the MPI. However, almost no enterprises can use this because they have to carry loss forward. Is this really an incentive?


	

	129)  “Tax Guidance” Documents 

	Enterprise Income Tax Law, Personal Income Tax Law, etc.


	Ministry of Finance
	Guidance documents for tax finalization are intended to assist taxpayers and their accountants in finalizing their annual tax returns.  However, they are all too often used as an indirect method of retroactively changing the substance of the tax laws as they have been implemented over previous years.  

For example, the tax offices are reportedly considering a guidance document that would eliminate the so-called 70:30 rule for determining the reasonableness of expense allowances for the 2001 tax year.  This would have a significant adverse impact on many tax payers.

Also, tax authorities in some provinces have recently issued guidance documents that would suddenly exclude bonuses paid from pre-tax income from the reasonable business expenses for purposes of calculating Enterprise Income Tax for 2001.  This artificially inflates the amount of profit tax payable, in many cases creating “deemed profit” where no real profit existed.  At the same time, the same tax offices continue to tax such bonuses not as profit distributions but as employment compensation which is subject to the higher rates in the Personal Income Tax Law (50%).  This is inconsistent and unfair.
	These documents have the effect of law and should only be issued prospectively.  They should be better considered in terms of their impact on the economic environment and the rule of law, and not just used as short-term methods of boosting tax revenues when the tax offices involved consider it necessary.

Tax rulings or interpretations of the tax law should only be used for very specific issues that can not be addressed in the regulations.  They should be published and applied to other taxpayers prospectively.



	130)  Inconsistent treatment of goods in terms of import valuation by Customs vs. transfer pricing valuation by Tax Office Authorities

	Law on Import/Export Duties; Law on Enterprise Income Tax


	
	Valuation of raw materials and components for customs duties purposes may be raised by the Customs authorities under the Law on Import Export Duties at the import stage.  However, the same goods may be devalued by the tax office in its determination of allowable business expenses for purposes of calculating profits tax in accordance with transfer pricing rules.  This can result in inconsistent valuations, since the authorities may not co-ordinate with each other, and the result is double taxation.


	The Customs and Tax authorities should have a common valuation approach, and in the event of inconsistencies in their respective determinations, a resolution mechanism should be established so that a single fair price will apply for both purposes.



	131)  59/2007/TT-BTC

	Request factory must submit the refund tax within 45 days of declaration date.


	Ministry of Finance


	It’s impossible for us, who make the Nike products (who are located at the Industrial Zone). Nike requests us to deliver the shipment to ICD W/H, which only occurs when Nike’s customers request. Some shipments must be held locally for W/H 60-80 days. So, we don’t have the Bill of Lading for the real-export. Therefore, we can’t submit the dox for tax liquidation. This leads to many shipments that are shipped later than the late shipment face the same problem.


	1. Allow us sue the FCR or similar documents to do the real –export.

2. Extend the timeline of liquidation/tax refund to 90 days.



	132)  New law for VAT deduction

	
	
	First, we had to attach a list of all the invoices with deductible VAT.

Now, for each invoice over 20,000,000 VND, we have to provide the proof of payment (bank statement). This is impossible, because of the amount of invoice and because an invoice with several installments will have its TVA deductible after the full payment (1 year…)


	

	133)  Application for tax identification number of Representative office of foreign business entities

	Circular No. 84/2008/TT-BTC dated September 30, 2008


	Ministry of finance


	The Representative office does not have any trading activity and is not a tax payer in Vietnam, a tax identification number issued to it is then not necessary. Tax identification numbers issued to its employees for personal tax income purpose are sufficient for the tax administration.


	

	134)  Submitting monthly VAT and other tax reports

	
	Tax Department
	The reports cannot be sent by post, each time we have to send an employee

from our administrative section who each month wastes half a day travelling and

waiting to/at the Tax Department.
	The Tax Department should accept reports

sent by post or better, by modern electronic technologies.

	135)  Procedure to get exemption under DTA of withholding corporate income tax on turnover

	The Circular 133/2004/TT-BTC dated 31/12/2004 and the Circular 60/2007/TT-BTC dated 14 June 2007
	Ministry of Finance
	As per the Circulars, foreign shipping lines must provide with documentation to prove the ownership or direct operation or co-operation or slot exchange to the vessels generating their turnover in Vietnam. That requires a lot of paper work, time and cost spending.
	Local authority should only requires shipping lines to provide with documentation to prove their tax residency in the country having DTA with Vietnam.  



	VAT refundable for invoices with VAT-inclusive amount is from 20 million Vietnam Dong and above.

	Circular No. 129 dated 28th December 2008.


	Ministry of Finance
	This condition will be an obstacle for the wholesale cash & carry business model of METRO Vietnam because:

· METRO’s customers are professional customers;

· Every payment for goods sold by METRO is issued with a legal VAT invoice;

· With Metro’s invoice, all information on customer, goods, payment, VAT, etc. can be easily traced.


	Kindly ask the Ministry of Finance and the General Tax Department for an exception for METRO with regards to this procedure.



	137)  
Reviewing procedures for exemption from retroactive tax collection, tax debt forgiving y/c local customs authorities have their opinions on objective causes leading to tax retroactive tax collection and payment
	Circular 77/2008/TT-BTC dated 15/09/2008
	MOF
	Part II 1a and 2b has made it clear that it is not necessary to reiterate these causes in the local Customs’ reports as these may the the causes creating obstacles in the handling of the cases with the locality

[TRANSLATOR’S NOTE: This column seems incomplete!]
	As the local Customs do not have the authority to decide on exemption from retroactive collection and penalty for late payment, should complete dossiers as stipulated, certify the authenticity; if completed the enterprise put their petition in writing to the GDT [and] MOF for resolution

[TRANSLATOR’S NOTE: The Vietnamese text seems incomplete]


TELECOMMUNICATIONS/IT
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	138)  Reporting regime for Internet service providers

	Article 7.2(n) of Decree No. 97/2008/ND-CP and Article 6 of Circular No. 05/2008/TT-BTTTT


	Issued by the Government on 28 August 2008 and the Ministry of Information and Communications on 12 November 2008


	Monthly reporting requirements are burdensome for Internet service providers, especially given the many details that must be included in the monthly reports.


	The reporting obligation for Internet service providers should be at most quarterly or bi-annual.



	139) Notarization/certification and registration requirement for house lease contract (for residential or other purposes*) with the term of more than 6 months.

* Note: “other purposes” include lease contracts for installation of Base Transceiver Stations (“BTS”)

	Article 492, Civil Code No. 33/2005/QH11


	National Assembly, 14 June 2005


	A telecom service provider has thousands of Base Transceiver Stations (BTS).  Therefore, notarization/certification and registration requirements for each lease contract in several places is costly and time-consuming.  In addition, this is an obstacle to the operation of telecom service providers.


	This is a necessary requirement to manage the house lease transaction for a residential purpose.  However, we suggest to issue another mechanism to manage house lease contracts for other purposes, such as, installation of BTS (e.g. the telecom service provider is required to notify the locations of BTS).



	140)  Evaluation and Approval Process for Investment Projects in Telecoms

	Article 47, Law on Investment No. 59/2005/QH11


	National Assembly, 29 November 2005


	Many State bodies, such as, the Ministry of Planning and Investment, Ministry of Information and Communications, Ministry of Defense, Ministry of Public Security, Ministry of Finance, and the Security Agency are involved in the evaluation process, which may take many months and dramatically delays the implementation of investment projects.


	For transparency and efficiency, we suggest the Government consider providing details for this evaluation process (as provided in the Law on Investment) and involve only agencies having a direct role in this process (i.e. Ministry of Planning and Investment, Ministry of Information and Communication and Ministry of Public Security).



	141)  Quality control requirement for Base Transceiver Stations

	Circular No. 10/2009/TT-BTTTT


	Ministry of Information and Communications, 24 March 2009


	A telecom service provider has thousands of Base Transceiver Stations.  Therefore, the submission of quality control dossiers every five years is a huge task which consumes an enormous amount of time and money.


	We suggest requiring quality announcements for the Base Transceiver Stations (BTS) instead of quality control requirements.  The provincial Departments of Information and Communications may randomly control the quality of these Base Transceiver Stations.




OTHER
	Problem/permit/license title


	Issued under 

(legal basis)
	Issuer
	Explanation/why it’s unnecessary
	Alternatives and Suggestions

	142)  Publication of list of State secrets   

	Article 5(3), Decree No.33/2002/ND-CP dated 28 March 2002 guiding the implementation of the Ordinance on Protection of State Secrets  


	Decree No.133 issued by the Government 


	Most of the lists of State secrets in different sectors are published so that organizations and individuals, if by any chance access to State secrets when dealing with State agencies, know how to handle such State secrets in compliance with the laws. However, in certain sectors such as heath sector, we have learnt that the list of State secrets itself is regarded as a State secret and therefore not published. This causes difficulties for enterprises having business with State agencies in health sector to ensure their compliance.   


	All the lists of State secrets in any sectors should be published in the same way as other legislations.



	143)  Licenses for the operation of international package tours; and

Certificate of class of tourist residence

	Ordinance on Tourism, 8 February 1999
	Standing Committee of the National Assembly
	This license should be abolished since it overlaps with the Business Registration Certificate required by local businesses and Investment License required by foreign investment projects.
	

	144)  New Laws (global comment)

	
	
	Laws are changing very frequently with instant application. Moreover, no detailed  explanation is provided (threshold, definition, criteria):  New PIT law for example. 


	Public consultation and prior notice of new laws, decrees, circulars and other legal normative documents should be a precondition to their legal validity to ensure that law makers comply with the relevant requirements  of the laws on promulgation of statutory instruments and Vietnam’s international commitments in the field of transparency, as well as to enable proper business planning and reduce unnecessary losses.


	145) Competition/Media

	
	
	News/information published on newspapers by mass media agencies are sometime not correct. Sometime, unofficial or expected opinions or proposals of the leaders of the State authorities were published. This publication caused mistakes in the public, especially companies which are in interest of the news/information.  In other cases, the media was used for unfair competition purposes to disparage a rival.
	The media should be liable under the Civil Code for the accuracy of its reports.  If it defames enterprises or individuals who are not public figures, it should bear responsibility.
In some cases, libel principles should be applied to protect aggrieved individuals and enterprises when the media wrongly negative information about them.  In cases where this is done for financial gain, criminal penalties should apply.



	146)  
Declaration procedures for receiving inherited estate
	- Law on Notarization; 
- Decree 75/2000/NĐ-CP
	- NA

- Government
	As provided in these legal documents, when performing the declaration procedures for receiving inherited estate, the estate inheritors are obliged to present documents proving their relationship with the deceased as follows: death certificate of the deceased, death certificates of inheritors of same level, marriage certificate, birth certificate, etc. In reality however, the inheritors may not always be able to fully present the required documents. For example, with respect to inheritors of same level who died in the war or died long time ago without any death certificate; marriage certificate of those couples married before 1978.
	The competent authorities should promulgate more detailed guidelines on the declaration procedures for receiving inherited estate and other alternative documents; if do not fully have the required documents, they may make undertaking and be held responsible for their declaration/statement before the law and to other co-inheritors. 


� Decree No. 12/1999/ND-CP dated 6 March 1999 on administrative sanctions in the field of industrial properties, Arts. 3, 5.


� Decree No. 03/2000/ND-CP dated 3 February 2000 implementing Commercial Law, Art. 6.


�. Article 55, Mineral Law, clause 1, article 3, Decree 76, Detailing the Implementation of the Mineral law (amended) (Decree 76).


�. Article 49, Decree 76.


�. Clause 2, Article 7, Decree 76.


�.Article 51, Decree 76.
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